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THE 


LAWS OF MENU, 

SON OF BRAHMA. 

(CONTINUED.) 


CHAPTER THE NINTH. 

On yudicJture; on Law, Private and Criminal', 
and on the Commercial and Servile Clajfes. 


1. ‘ I NOW will propound the immemorial 
‘ duties of man and woman, who muft both 
‘ remain firm in the legal path, whether united 
‘ or fcpasatcd. 

2. * Day and night muft women be held by 

* their protedors in a ftatc of dependence ; but 
‘ m lawful and innocent lecreations, though 
‘ rather addicted to them, they may be left at 
‘ their own dilpolal. 

3. * Their fathers proted: them in childhood; 

* their hulbands protect them in youth ; their 
‘ foils protect them in age : a woman is never 
‘ fit for independence. 

VOL. VI. B 
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4. ‘ Reprehenfible is the father, who gives 
‘ not his daughter in n^arriage at the proper 
‘ time; and the hulbanJ, who approaches not 
‘ his wife in due feafon ; reprehenfible allb is 

* the foil, who protects not his mother after the 

* death of her lord. 

5. ‘ Women muft, above all, be retrained 

* from the fmalleft illicit gratification j for, not 
‘ being thus reftrained, they bring forrow on 

* both families : 

6. ‘ Let hufbands confidcr this as the fupremc 

* law, ordained for all claffes j and let them, 

‘ how weak foever, diligently keep their wives 

* under lawful reftribhons j 

7. * For he, who prefer ves his wife Jrom 

* vice, preferves his offspring from fufpicion of 

* bajiardy, his ancient ufages from negledt, his 

* iditnxXy from difgrace, himfelf from anguijh, and 

* his duty from violation. 

8. ‘ The hufband, after conception by his 
‘ wife, becomes himfelf an embryo, and is bora 
‘ a fecond time here below'^; for which reafon 
‘ the wife is called jdyd, fince by her {Jdyat^) 

* he is born a^ain : 

O 

9. ‘ Now the wife brings forth a fon endued 
‘ with fimilar qualities to thofe of the father ; 
‘ fo that, with a view to an excellent offspring, 

* he muft vigilantly guard his wife. 

10. ‘ No man, indeed, can wholly reftrain 
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* women by violent mealures ; but, by thefe 

* expedients, they may be reftrained : 

11. * Let the huiband keep his wife employ- 

* ed in the colleftion and expenditure of wealthy 

* in purification and female duty, in the pre- 

* paration of daily food, and the fuperintend- 

* ence of houfehold utenfils. 

12. ‘By confinement at home, even under 
‘ afFe 61 ionate and obfervant guardians, they are 
‘ not fecure; but thofe women are truly fecure, 

who are guarded by their own good inclina- 

* tions. 

13. ‘ Drinking fplrituous liquor, aflbeiating 
‘ with evil perfons, abfence from her hufband, 

‘ rambling abroad, unfeafonable fleep, and 
‘ dwelliuG: in the houle of another, are fix 
‘ faults which brincr infamv on a married wo* 

‘ man; 

14. ‘ Such n.vomen examine not beauty, nor 
‘ pay attention to age ; whether their lover 

‘ handfome or ugly, they think it is enough 
‘ that he is a man, and puifue their pleafures. 
13. * Through their pafiion for men, their 

* mutable temper, their want of fettled affection, 
‘ and their perverlc nature (let them be guard- 
‘ ed in this world ever fo well) they foon, be- 
‘ come alienated from their hufbands. 

16. ‘ Yet fhould their hufbands be diligently 
‘ careful in guarding them ; though they well 
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* know the difpofition, with which the lord of 

* creation formed them: 

17. ‘ Menu allotted to fuch women a love of 

* their bed, of their feat, and of ornament, im- 

* pure appetites, wrath, weak flexibility, delire 
‘ of mifchief, and bad condufl. 

18. * Women have no bufinefs with the 

* texts of the Veda j thus is the law fully fettled; 

‘ having, therefore, no evidence of law^ and no 
‘ knowledge of expiatory texts, finful women 
‘ muft be as foul as falfehood itfolf; and this is 
‘ a fixed rule. 

19. * To this effect many texts, which may 

* fhow their true difpofition, are chanted in the 

* Vedas: hear now their expiation for fin. 

20. “ That pure blood, which my mother 
“ defiled by adulterous defire, frequenting the 

houfes of other men, and violating her duty 
“ to her lord, that blood may my father pu- 
“ rify!” Such is the tenour of the holy text, 
‘ wl>ic/i her fon^ who knows her guilty mujl pro- 
‘ nounce for her-, 

21. ‘ ydnd this expiation has been declared 
‘ for every unbecoming thought, which en- 

* ters her mind, concerning infidelity to her 

* hulband ; fince that Is the beginning of adul- 

* tery. 

22. ‘ Whatever be the qualities of the man, 
‘ with whom a woman is united by lawful 
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marriage, fuch qualities even ftie a/Tumes; 
like a river united with the fea. 

23. * Acshama'la', a woman of the loweft 
birth, being thus united to Vasisht’ha, and 
Sa'rangi', being united to Mandapa'la, 
were entitled to very high honour : 

24. * Thefe, and other females of low birth, 
have attained eminence in this world by the 
refpedlive good qualities of their lords. 

25. * Thus has the law, ever pure, been pro- 
pounded fur the oivil conduct of men and 
women: hear, next, the laws concerning 
children, by obedience to which may happi- 
nefs be attained in this and the future life. 

26. ‘ When good women, united with huf- 
bands in expettation of progeny, eminently 
fortunate and worthy of reverence, irradiate 
the houfrs of their lords, between them and 
goddefl'es of abundance there is no diverfity 
whatever. 

27. ‘ The production of children, the nur- 
ture of them, when produced, and the daily 
fuperintendence of domcftick affairs, are pe- 
culiar to the wife : 

28. ‘ From the wife alone proceed offspring, 
good houfehold management, lolicitous atten- 
tion, moll: exquifite carelfes, and that heavenly 
beatitude, which fhe obtains for the manes of 
ancellors, and for t/ie hujband himfelf. 
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29. ‘ She, who deferts not her lord, but 
^ keeps in fubjedion to him her heart, her 
^ Ipeech, and her body, ihall attain his maniion 
^ in heaven, and, by the virtuous in this world,* 

‘ be called Sddhw)^ or good and faithful j 

30. * But a wife, by difloyalty to her huf- 
‘ band, lhall incur difgrace in this life, and be 
^ born in the next from the womb of a (hakal, 

^ or be tormented with horrible difeafes, which 

* punifli vice. 

31. * Learn now that excellent law, univer* 

* fally fdlutary, which was declared, concerning 
^ ifliie, by great and good fages formerly born, 

32. * They confider the male ifliie of a wo- 
^ man as the fon of the lord ; but, on the lub- 

* je£l of that lord, a difference of opinion is 

* mentioned in the Veda ; fome giving that 
‘ name to the real procreator of the child, and 
‘ others applying it to the married pofTefTor of 

* the vvfiman. 

33. ‘ The woman is confulered in law as the 
‘ field, and the man as the grain: now vegeta- 
^ ble bodies are formed by the united operation 
‘ of the feed and the field. 

34. ‘ In fome cafes the prolifick power of 
‘ the male is chiefly diftinguifhed j in others, 

* the receptacle of the female; but, when both 

* are equal in dignity, the offspring is mofl; 
^ highly efteemed ; 
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35. ‘ In general, as between the male and 
‘ female powers of procreation, the male is held 
‘ fuperiour ; fince the offspring of all procreant 
‘ beings is diftinguiflied by marks of the male 
‘ power. 

36. ‘ Whatever be the quality of feed, fcat- 
‘ tercd in a field prepared in due leafon, a plant 
‘ of the fame quality fprings in that field, with 
‘ peculiar vifible properties. 

37. * Certainly this earth is called the pri- 
‘ meval womb of many beings ; but the feed 
‘ exhibits not in its vegetation any properties 
‘ of the womb. 

38. ‘ On earth here below, even in the fame 
‘ ploughed field, feeds of many different forms, 
‘ having been fown by hufbandmen in the 
‘ proper leafon, vegetate according to their 
‘ natui'e : 

39. ‘ Riceplants, mature in fixty days, and 

‘ thofe, which require tranlplantation, mudga, 
‘ ii/a, barley, leaks, and fugarcanes all 

‘ fpring up according to the feeds. 

40. * That one plant Ihould be fown, and 
‘ another produced, cannot happen : whatever 

* feed may be fown, even that produces its 

* proper Item. 

41. ‘ Never mufl it be fown in another 

* man’s field by him, who has natural good 
" fenfe, who has been well inftruded, who 
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‘ knows the Vida and its Angas, who defires 
f long life : 

42. * They, who are acquainted with paft 

* times, have preferved, on this fubjeft, holy 
f ftrains chanted by every breeze, declaring^ 

* that feed muft not be fown in the field of 

another man.” 

43. * As the arrow of that hunter is vain, 
‘ who (hoots it into the wound, which another 
f had made juft before in the antelope, thus 
‘ inftantly perifhes the feed, which a man 
‘ throws into the foil of another : 

’44. * Sages, who know former times, confi- 

* der this earth (Prtt'hiviJ as the wife of king 

* Prithu ; and thus they pronounce cultivated 
‘ land to be the property of him, who cut away 
‘ the wood, or who cleared and tilled it ; and the 
‘ antelope, of the firft hunter, who mortally 
‘ wounded it. 

45. * Then only is a man pcrfeCl, when he 
f confifts of three pcrfons united, his wife, him- 

* felf, and his fon ; and thus have learned Brdb- 
‘ mens announced this maxim: " The hufband 
** is even one perfon with his wife,” do~ 
f tnejlick and religious, not for all civil, purpofes, 

46. ‘ Neither by fale nor defertion can a 
‘ wife be releafed from her hufband : thus we 
f fully ac k;,' wPdge the law enadled of old by 
‘ the ioid of creatures. 
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47. ‘ Once is the partition of an inh^itance 

* made; once is a damf -1 given in. marriage; 

‘ and once’ does a man lay “ I give:” thefe 
‘ three are, by good men, done once for all and 

* irrevocably. 

48. * As with cows, mares, female camels, 

* flave girls, miich buffalos, ffiegoars,and ewes, 

* it is not the owner of the bull or other father, 

‘ who owns the offspring, even thus is it with 

* the wives of others. 

49. ‘ They, wno have no property in the 
‘ field, but, having grain in their polfeffion, 

* fow it in foil owned by another, can receive 

* no advantage whatever from the corn, which 

* may be produced : 

50. ‘ Should a bull beget a hundred calves 

* on cows not owned by his mafter, thofe 

‘ calves belong lolely to the proprietors of 
‘ the cows ; and the ftrength of the bull was 
‘ wafted : * 

51. ‘ Thus men, who have no marital pro- 
‘ perty in women, but low in the Helds owned 
^ by others, may railcup fruit to the huibands ; 

* but the procreator can have no advantage 

* from it. 

^2. * Unlefs there be a fpecial agreement 

* between the owners of the land and of the 

* feed, the fruit belongs clearly to the land- 



!0 ON THE SAME; AND ON THE 

* owner ; for the receptacle is more important 

* than the feed : 

53. * But the owners of the feed and of the 
‘ foil may be confidered in this world as joint 

* owners of the crop, which they agree, by 

* fpecial compact in confideration of the feed, 

* to divide between them. 

54. * Whatever man owns a field, if feed, 
‘ conveyed into it by water or wind, fhould 

* germinate, the plant belongs to the land- 

* owner: the mere fower takes not the fruit. 

55. ‘ Such is the law concerning the ofi- 

* fpring of cows, and mares, of female camels, 

* goats, and Ihecp, of Have girls, hens, and 
‘ milch buffalos, unlefs there be a Jpecial agree-? 
‘ merit, 

56. * Thus has the comparative importance 

* of the foil and the feed been declared to you : 
‘ I will next propound the law concerning 

* women, who have no iffuc iiy their hujbands. 

SJ. ‘ The wife of an elder brother is con- 

* fidered as mothcr-in-lavv to the younger; and 
‘ the wife of the younger us daughter-in-law to 

* the elder: 

58, ‘ The elder brother, amoroully ap*- 

* preaching the wife of the younger, and the 
‘ younger, carefiing the wife of the elder, are 

* both degraded, even though authorized by the 
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* hujband or Jptritual guide^ except when fuch 
‘ wife has no ifTue. 

59. * On failure of ilTue by the hufband, if 
^ he be of the fervile clafs^ the defined offspring 

* may be procreated, either by his brother or 
‘ fome other fapinda^ on the wife, who has been 

* duly authorized: 

60. ‘ Sprinkled with clarified butter, filent, 

* in the night, let the kinfman thus appointed 

* beget one fon, but a fecond by no means, on 

* the widow or childlefs wifi: 

61. * Some fages, learned in the laws con- 
‘ cerning women, thinking it poffible, that the 

* great object of that appointment may not be 

* obtained by the birth of a Jingle fon^ are of opi- 

* nion, that the wife and appointed kinfman 
‘ may legally procreate a fecond. 

62. ‘ The firft objeiJl of the appointment 

* being obtained according to law, both the 
‘ brother and the widow mufl: live together like 
‘ a father and a daughter by affinity. 

6 ^. ‘ Either brother, appointed for this pur- 
‘ pofc, who deviates from the ftnft rule, and 
‘ ads from carnal defire, (hall be degraded, as 

* having defiled the bed of his daughter-in-law 
‘ or of his father. 

64. ‘ By men of twiceborn claffes no widow, 

* or childlefs wife, mufl be authorized to con- 
‘ ceive by any other than her |ord ; for they. 
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* who authorize her to conceive by any other, 

* violate the primeval law. 

65. * Such a commiflion to a brother or other 

* near kinfman is nowhere mentioned in the 
‘ nuptial texts of the Veda ; nor is the marriage 

a widow even named in the laws con- 

* cerning marriage. 

66. * This practice, fit only for cattle, is re- 

* preheiided by learned Brahmens; yet it is de- 

* dared to have been the pradlice even of men, 

* while Ve'na had fovereign power : 

67. * He, pofleffing the whole earth, and 

* thence only called the chief of fage monarchs, 
‘gave rife to a confufion of clalTes, when his 

* intellect became weak through lufl. 

' 68, * Since his time the virtuous difirpprove 

* of that man, who, through delufion of mind, 

* direds a widow to receive the carejj'es of another 
‘ for the fake of progeny. 

6(^. ‘ The damlel, indeeTiy whofe hufband 

* (hall die after troth verbally plighted, but 

* before confummation, his brother (hall take in 

* marriage according to this rule ; 

70. ‘ Having efpoulcd her in due form of 

* law, fhe being clad in a white robe, and pure 

* in her moral condud, let him approach her 
' once in each proper fcafon, and until ifluc 

* be had. 

71. * Let so man of fenfe, who has once 
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' given his daughter to a fuitor, give her again 
‘ to another j for he, who gives away his 
‘ daughter, whom he had before given, incurs 

* the guilt and fine of fpeaking falfely in a 

* caufe concerning mankind. 

72. ‘ Even though a man have married a 
‘ young woman in legal form, yet he may aban- 
‘ don her, if he find her blemifhed, afflicted 
‘ with difeafe, or previoufly deflowered, and 

* given to him with fraud : 

73. ‘If any man give a faulty damfel in 

* marriage, without difclofing her blemifh, the 
‘ hufband may annul that a6t of her illminded 
‘ giver. 

74. ‘ Should a man have bufinefs abroad, 

‘ let him aflure a fit maintenance to his wife, 

‘ and then reside Jor a time in a foreign country; 

‘ fince a wife, even though virtuous, may be 

* tempted to ad amifs, if fhe be diftrefled by 

* want of fubfiflence ; 

yc. ‘ While her hufband, having fettled her 
‘ maintenance, relidcs abroad, let her continue 

* firm in religious aufterities j but, if he leave 
‘ her no fupport, let her fublifl: by /pinning and 

* other blamelefs arts. 

76. ‘ If he live abroad on account of fomc 
‘ facred duty, let her wait for him eight 
‘ years ; if on account of knowledge or fame. 



M ON THE SAME; AND ON THE 

‘ fix ; if on account of pleafure, three : after 

* thofe terms have expiredyjhe mujl follow him» 

77. ‘ For a whole year let a hufband bear 

* with his wife, who treats him with averfion ; 

* but, after a year, let him deprive her of herfepa- 

* rate property, and ceafe to cohabit with her. 

78. * She, who negle6ts her lord, though ad* 

* dieted to gaming, fond of fpirituous liquors, 
‘ or difeafed, muft be deferted for three months, 

* and deprived of her ornaments and houfehold 

* furniture : 

79. * But (he, who is averfe from a mad huf- 

* band, or a deadly finner, or an eunuch, or one 

* without manly ftrength, or one afflided with 

* fuch maladies as punilh crimes, muft neither 

* be deferted nor ftripped of her property. 

80. ‘ A WIFE, who drinks any fpirituous 
‘ liquors, who a£ls immorally, who ftiows 

* hatred to her lorf who is incurably difeafed, 

* who is mifchievous, who waftes his property, 

* may at all times be fuperfeded by another 
‘ wife. 

81. ‘ A barren wife may be fuperfeded by 

* another in the eighth year : fhe, whofe chil- 

* dren are all dead, in the tenth ; (he, who 
‘ brings forth only daughters, in the eleventh ; 

* (he, who fpeaks unkindly, without delay j 

82. * But (he, who, though afliided with 
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* illneli, is beloved and virtuous, muft never be 

* difgraced, though flic may be fuperfeded by 
‘ another wife with her own confenL 

83. * If a wife, legally fuperfeded, (hall de- 

* part in wrath from the houfc, flie muft either 

* inftantly be confined, or abandoned in the 

* prefence of the whole family : 

84. ‘ But flie, who, having been forbidden, 

* addidts herfelf to intoxicating liquor even at 

* jubilees, or mixes in crowds at theatres, muft 
‘ be fined fix radlich of gold. 

85. ‘ When twiceborn men take wives, both 

* of their own clafs and others, the precedence, 

* honour, and habitation of thofe wives, muft 
‘ be fettled according to the order of their 
‘ clafles : 

86. ‘ To all fuch married men, the wives of 
‘ the fame clafs only (not wives of a different 
‘ clafs by any means) muft perform the duty 

* of perfonal attendance, and the daily bulinefs 

* relating to adls of religion ; 

87. ‘ For he, who fooliflily caufes thofe 

* duties to be performed by any other than his 
‘ wife of the fame clafs, when (he is near at 

* hand, has been immcmorially confidercd as a 
‘ mere Chandala begotten on a Brdhmem. 

88. ‘ To an excellent and handfome youth 
< of the fame clafs, let every man give his 

* daughter in marriage, according to law j even 
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* though fhe have not attained her age <sf eight 
^ years : 

89. * But it is better, that the damlel, 

* though marriageable, Ihould ftay at home till 

* her death, than that he (hould ever give her 

* in marriage to a bridegroom void of excellent 
‘ qualities. 

90. * Three years let a damfel wait, though 

* file be marriageable; but, after that term, let 

* her chufe for herfelf a bridegroom of equal 
‘ rank ; 

91. ‘If, not being given in marriage, flie 
‘ chufe her bridegroom, neither fhe, nor the 

* youth chofen, commits any offence ; 

92. * But a damfel, thus electing her huf- 

* band, fhall not carry with her the ornaments, 
‘ which fhe received from her father, nor thofe 
‘ given by her mother or brethren: if fhe carry 

* them away, fhe commits theft. 

93. ‘ He, who takes to wife a damfel of full 
‘ age, fhall not give a nuptial prefent to her 

* father ; fince the father loft his dominion 

* over her, by detaining her at a time, when 

* fhe might have been a parent. 

94. ‘ A man, aged thirty years, may marry 
‘ a girl of twelve, if he find one dear to his 
‘ heart ; or a man of twenty-four years, a 

* damfel of eight : but, if he finijh his fiudentjhip 

* earlier t and the duties of his next order would 
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* otherwife be impeded, let him marry itnme- 

‘ diately. ' 

95. * A wife* given by the gods, who ere 

* named in the bridal textSy let the hufband re- 

* ceive and fupport conftantly, if flie be vir- 
‘ tuous, though he married her not from in- 

* clination ; liich conduQ will pleafe the gods. 

96. * To be mothers were women created ; 
‘ and to be fathers, men; religious rites, there- 

* fore, are ordained in the Veda to be performed 

* by the hujband together with the wife. 

97. ‘ If a nuptial gratuity has actually been 

* given to a damfel, and he, who gave it, Ihould 

* die before marriogey the damlel fhall be mar- 

* ried to his brother, if (he confent ; 

gS. * But even a man of the fervile dais 

* ought not to receive a gratuity, when he gives 

* his daughter in marriage ; fince a father, who 

* takes a fee on that occqfiony tacitly fells his 

* daughter. 

99. * Neither ancients nor moderns, who 

* were good men, have ever given a damfel in 

* marriage, after Ihe had been promifed to aii- 

* other man ; 

100. * Nor, even in former creations, have 

* we heard the virtuous approve the tacit lale of 

* a daughter for a price, under the name of a 

* nuptial gratuity. 

101. “Let mutual fidelity continue till death:” 

VOL. VI.' c 
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* this, in few words, may be confidered as the 

* fupreme law between huiband and wife. 

103 . * Let a man and woman, united by 

* marriage, conftantly beware, left, at any 

* time diiunited, they violate their mutual 

* fidelity. 

103. * Thus has been declared to you the 

* law, abounding in the pureft affedlion, for 

* the condudl of man and wife ; together with 
' the pradlice of raifing up offspring to a hupand 

* of the fervile clafs on failure of i/fue by him be~ 

* gotten : learn now the law of inheritance. 

104. * After the death of the father and the 
‘.mother, the brothers, being aflembkd, may 

* divide among themfclves the paternal and 

* maternal eftate ; but they have no power over 

* it, while their parents live, unlefs the father 

* chufe to difribute it. 

105. ‘ The eldeft brother may take entire 
‘ poffcflion of the patrimony ; and the others 
‘ may live under him, as they lived under their 

* father, unlefs they chufe to be feparated. 

106. * By the eldeft, at the moment of his 

* birth, the father, having begotten a fon, dif- 

* charges his debt to his own progenitors i the 

* eldeft fbn, therefore, ought before partition to 

* manage the whole patrimony : 

107. * That fbn alone, by whole birth he 
f difchargcs .his debt, and through whom, ha 
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attains immortality, was begotten from a 
feufe of duty : all the reft are confidered by. 
the wife as begotten from love of pleafure. 

108. * Let the father alone fupport his fons; 

■ and the firft born, his younger brothers ; and 

let them behave to the eldeft, according to 
' law, as children behave to their father. 

109. * The firft born, if virtuous^ exalts the 
‘ family, or, if vitious, deftroys it : the firft born 
' is in this world the moft refpectable; and the 
‘ good never treat him with difdain. 

110. ‘ If an elder brother a6l, as an elder 
‘ brother ought, he is to be revered as a mother, 

‘ as a father; and, even if he have not the be- 
‘ haviour of a good elder brother, he Ihould be 
‘ refpeifted as a maternal uncky or other kinf- 
‘ man. 

111. ‘ Either let them thus live together, 

* or, if they defire feparately to perform religious 
‘ rites, let them live apart ; fince religious du- 
‘ ties arc multiplied in feparate houfes, their 

* reparation is, therefore, legal and even laud- 

* able, 

112. * The portion dedu<fted for the eldeft is 
‘ a twentieth part of the heritage ^ with the beft 

* of all the chattels ; for the middlemoft, half 

* of that, or a fortieth ; for the youngeft, a 

* quarter of it, or an eightieths 

1 1 3. * The eldeft and youngeft refpeitively 

c 2 
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* take their juft mentioned portions ; and, if 

* there be more than one between them, each 
‘ of the intermediate fons has the mean portion, 

* or the fortieth. 

1 1 4. * Of all the goods colledtcd, let the firft 

* born, if be be tranfcendantly learned and vir-‘ 
tmuSf take the beft article, whatever is moft 

* excellent in its kind, and the bell of ten co’ws 

* or the like: 

1 1 5. * But, among brothers equally Ikilled in 

* performing their feveral duties,- there is no 

* deduftion of the beft in ten, or the mojl excel- 

* lent chattel \ though forae trifle, as a mark of 

* greater veneration, Ihould be given to the firft 

* born. 

1 16. * If a dedudlion be thus made, let equal 

* lhares of the refidue be afeertained and re^ 

* ceived\ but, if there be no deduflion, the 
‘ lhares muft be diftributed in this manner : 

j 1 7. * Let the eldeft have a double fliare, 

* and the next born, a lhare and a half, if they 

* clearly furpafs the rejl in "virtue and learning ; 
‘ the younger fons muft have each a lhare : if 

* all be equal in good qualities^ they muji all take 

* Jhare and jhare alike, 

118. * To the unmarried daughters by the 
fame mothery let their brothers give portions 

* out of their own allotments refpedively, ac^ 

* cording to the claffes (f their feveral mothers: 
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‘ let each give a fourth part of his own diftihd 

* fhare ; and they, who refufe to give it, (hall 

* be degraded. 

1 1 9- * Let them never divide the value' a 

* fingle goat or Iheep, or a fingle bead with 

* unclovcn hoofs : a iiogle goat or Iheep re- 
‘ maining after an equal difiribution belongs to 

* the firft born. 

1 20. * Should a younger brother in the man- 
‘ ner before mentioned have begotten a fon on -the 

* wife of his deceafed elder brother, the divilion 

* mud then be made equally between that fon^ 

* who reprefents the deceafed, and his natural fa- 

* then thus is the law fettled, 

1 2 1 . ‘ The reprefentative is not fo far wholly 

* fubdituted by law in the place of the deceafed 
‘ principal, as to have the portion of an elder foni 

* and the principal became a father in conic- 
‘ quence of the procreation by his younger bro- 

* theri the fon, therefore, is entitled by law to 

* an equal (hare, but not to a double portion, 

122 . * A younger fon being born of a fird 
‘ married wife, after an elder fot) had been 
‘ born of a wife lad married, but of a lower 

* clafs, it may be a doubt in that cafe, how the 

* diviiion ihall be made : 

12^ * Let the fon, born of the elder wife, 
( take one mod excellent bull deducted from 

* the inheritance : the next excellent bulls are 
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* for thofcj who were borri but are inferior 

* on account of their mothers, who were married 

* loft. 

124. * A foB, indeed, who was firft born, 

* and brought forth by the wife firft married, 
f may take, if learned and virtuous, one bull and 
‘ fifteen cows; and the other fons may theri 

* take, each in right of his feveral mother ; 

* fuch is the fixed rule. 

J 25. ‘ As between fons, born of wives equal 

* in their dais and without any other diftindion, 

* there can be no feniority in right of the mo- 

* ther ; but the feniority ordained by law, is 

* according to the birth. 

126. * The right of invoking Indr a by the 

* texts, called fwabrdhmanyd, depends on adual 

* priority of birth ; and of twins alfo, if any fuch 

* be conceived among diferent wives, the eldeft 

* is he, who was firft adually born. 

1 27. ‘ He, who has no fon, may appoint his 

* daughter in this manner to raife up a fon fot 

* him, faying : “ the male child, who fhall be 
** born from her in wedlock, fhall be mine for 
“ the purpofe of performing my obfequies." 

1 28. * In this manner Dacsha himfelf, lord 
‘ of created beings, anciently appointed all his 

daughters to raife up fons to him, for the 
‘ fake of multiplying his race : 

129. * He gave ten to DHERMA, thirteen to 
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* Oasyafa,' twenty-feven to Soma, king ^ 
*" Brahmens and medical plants y afte^ doing ho- 
‘ nour to them with an afFefkionate heart. 

130. * The fon of a man is even as himfelf; 

* and as the fon, fuch is the daughter thus ap- 
‘ pointed: how then, if- he have no fon, can any 
‘ inherit his property, but a daughter, who is 

* clofely united with his own foul? 

1 31. ‘ Property, given to the mother on 

* her marriage, is inherited by her unmarried 
'* daughter; and the fon of a daughter, appoint 

* ed in the manner juft mentioned, (hall inherit 

* the whole eftate of her father, who leaves no 
‘ (bn hy himfelf begotten: 

131. ‘ The fon, however, of fuch a daughter, 

* who fuccecds to all the wealth of her father 

* dying without a fon, muft offer two funeral 

* cakes, one to his own father, and one to the 
*■ father of his mother. 

133. * Between a fon’s fon and the fon of 
^fuch a daughter, there is no difference in law; 
‘ (ince their father and mother both (prang 

* from the body of the (ame man : 

1 34. * But, a daughter having been appoint- 

* ed to produce a fon for her father, and a fon, 

* begotten by himfelf, being afterwards born, the 

* divifion of the heritage muft in that cafe be 

* equal ; fince there is no right of primogeni- 

* turc for a woman. 
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135. * Should a daughter, thus appointed to 

* raife up a fon for her father, die by any ac«* 

* cident without a Ion, the hulband, of that 

* daughter may, without hefitation, poflefs him* 

‘ felf of her property. 

136. * By that male child, whom a daughter 

* thus appointed, either by an implied intention 

* or a plain declaration, {hall produce from an 

* hulband of an equal dais, the maternal grand- 

* father becomes in law the father of a fon : 

‘ let that Ion give the funeral cake and podefs 

* the inheritance. 

137. * By a fon, a man obtains vidory over 
‘ all people ; by a fon’s fon, he enjoys immor- 

* tality; and, afterwards, by the fon of that 
‘ grandfon, he reaches the folar abode. 

138. * Since the fon {trdyate) delivers his 
‘ father from the hell named puf, he was, 
‘ therefore, called puttra by Brahma' himfelf: 

. 139. * Now between the fons of his fon and 

* of his daughter thus appointed^ there fubfifts in 

* this world no difference ; for even the ion of 
^ fuch a daughter delivers him in the next, like 
‘ the fon of his fon. 

140. * Let the fon of fuch a daughter offer 

* the firfl funeral cake to his mother ; the fe- 

* cond to her father ; the third, to her paternal 

* grandfather. 

141. * Of the man, to whom a fon has been 
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* given, according to a fubfequent adorned 

* with every virtue, that fon flwU take a fifth 

* or fixtb part of the heritage, though brought 

* from a diiFerent family. 

142. ‘ A given fon mud never claim the 

* family and eftate of his natural father : the 

* funeral cake follows the family and eftate ; 

* but of him, who has given away his (bn, the 

* funeral oblation is cxtinbl. 

143. ‘The fon of a wife, not authorized to 

* have ifliie by another, and the fon begotten, 

‘ by the brother of the hulband, on a wife, who 
‘ has a foil then living, are both unworthy of 

* the heritage; one being the child of an adul- 
‘ terer, and the other produced through mere 
« luft. 

144. ‘ Even the fon of a wife duly authorized, 
‘ not begotten according to the \vLVf already pro^ 

* pounded, is unworthy of the paternal eftate ; 
‘ for he was procreated by an outcaft: 

145. ‘ But the fon legally begotten on a wife, 

* authorized for the purpofe before mentioned, 

* may inherit in all refpeSis, if he be virtuous and 

* learned, as a fon begotten by the hulband; 
‘ fince in that cafe the feed and the produce be- 
‘ long of right to the owner of the field. 

146. * He, who keeps a fixed and moveable 

* eftate of his deceafed brother, maintains the 
‘ widow, and raifes up a fon to that brother. 
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* muft give to that fon, af the age of fifteen, the 

* whole of his brother’s divided property. 

147. *'^hould a wife, even though legally 
‘ authorized, produce a fon by the brother, cr 

* any other fapinda, of her hulband, that fon, if 

* begotten with amorous embraces, and tokens of 
‘ impure defire, the fages proclaim bafeborn 
‘ and incapable of inheriting. 

148. ‘This law, 'which has preceded, muff be 

* underftood of a diftribution among fons be- 
‘ gotten on women of the fame clafs: hear now 

* the law concerning fons by feveral women of 

* different clafTes. 

149. * If there be four wives of a Brahmen 

* in the direfl order of the claffes, and fons are 

* produced by them all, this is the rule of par- 
‘ tition among them : 

1 50. ‘ The chief fervant in hufbandry, the 

* bull kept for impregnating cows, the riding 
‘ hor/e or carriage, the ring and ornaments, 
‘ and the principal melTuage, fhall be deducted 
‘ from the inheritance and given to the Brdh- 
‘ men fon, together with a larger (hare by way 
‘ of preeminence. 

151. * Let the Brahmen take three fhares of 
‘ the refidue ; the fon of the CJhatriyd wife, 
‘ two (hares ; the fon of the Vaifyd wife, a (hare 
‘ and a half; and the fon of the Sudra wife, 
‘ may take one (hare. 
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152. ‘ Or, if no deduSlion be made, let fome 
‘ perfoa learned in the law divide the whole 
‘ colleded eftate into ten parts, and make a 

* legal diftributiou by X.\\\s folloiving rule: 

153. ‘ Let the fon of the Brdhmam take four 

* parts; the fon of the Cfoatriyd^ three; let the 

* fon of the Vaifyd have two parts ; let the fon 
‘ of the Sudra take a fingle part, if he be vir- 

* iuous, 

154. ‘ But whether the Brahmen have fons, 
‘ or have no fons, by wives of the three frji 
‘ clalfes, no more than a tenth part muft be 
‘ given to the fon of a Sudra. 

155. ‘The fon of a Brahmen, a Cfatriyd, or 
‘ a Vaifyd by a woman of the fervde clafs, Ihall 
‘ inherit no part of the eflate, unlefs he bevir^ 
‘ fuoiis ; nor jointly with other fons, unlefs his mo- 
‘ then was lazvfully married : whatever his fa- 
‘ tber may give him, let that be his own. 

156. ‘ All the fons of twiceborn men, pro- 
‘ duced by wives of the fame clafs, muft divide 

* the heritage equally, after the younger bro- 
‘ thers have given the firft born his deduded 

* allotment. 

157. ‘ For a Sudra is ordained a wife of his 
‘ own clafs, and no other: ail, produced by her, 
‘ Ihall have equal Ihares, though (he have a 
‘ hundred fons. 

158. ‘ Of the twelve fons of men, whom 
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l 6 g. * He is confidered as a fon made or 

* whom a man takes, as his own fon, 

* the boy being equal in clafs, endued with filial 
virtues, acquainted with the merit of perform-' 

* mg obfequies to his adopter, and with the fin of 

* omitting them. 

ijo, ‘ In whole manfions foevcr a male 

* child lhall be brought forth by a married wo- 

* man, wBofe hujband has long been abfent, if the 
‘real father cannot be difcovered, but if it be 

* probable that he was of an equal clafs, that child 

* belongs to the lord of the unfaithful wife, and 

* is called a fon of concealed birth in his man- 
‘ fion. 

. 171. * A boy, whom a man receives as his 
•,.own fon, after he has been deferted with- 
*rOUt juft oaufe by his parents, or by either of 
‘ them, if one be dead, is called a fon rejedled. 
172. A fon, whom the daughter of any 

* man privately brings forth in the houfe of her 

* father, if Ihe afterwards marry her lover, is 
‘ deferibed as a fon begotten on an unmarried 

* girl. 

^ 173. ‘ If a pregnant young woman marry, 

* whether her pregnancy be known or unknown, 

* the male child in her womb belongs to the 

* bridegroom, and is called a fon received with 
‘ his br^c. 

174* * He is called a fon bonffhi-. whom a* 

. -i ' 
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‘ man, for the fake pf havjog a fon to perform his 
‘ obfequiesy purchafes from his father and mo-« 
‘ ther, whether the boy be equal or unequal M 

* himfelf in good qualities ^ for in clafs all adopted 
*• fsns muft be equal. 

175. * He, whom a woman, either forfaken 
‘ by her lord or a widow, conceived lay a fecon4 
‘ huiband, whom fhe took by her own dehre, 

* though againft laWy is called the fon of a wo-r 
‘ man twice married: 

1 76. * If, on her fecond marriage^ fhe be ftlll 

* a virgin, or if (lie left her hufband under the 

* age of puberty and return to him at his full 
‘ age, fhe muft again perform the nuptial ccre^ 

* mony, either with her fecond, or her young and, 

* deferted, hufband. 

177. ‘ He, who has loft his parents, or been 
*• abandoned by them without juft caufe, and 

* offers himfelf to a man as his fon^ is called a 
‘ fon felfgiven. 

178. * A fon, begotten through luft on a 6’«- 
t dra by a man of the prieftly clafs, is even as 

* a corpfc, though alive, and is thence called in 
‘ law a living corpfe : 

179. * But a fon, begotten by a man of the 

* fervile clafs on his female Have, or on the fe- 
‘ male flave of his male flavcj may take a 

* fhare of the heritage, if permitted by the other 
\fons: thus is the law eftablifhed. 
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* Thefe efevcn fons (the fon of the wife, 

* and the reft as enumerated) are alltjwcd by 

* wife legiflators to be fubftitutes in order for 

* Iona of the body, for the fake of preventing a 

* failure of obfequies j 

x8i. ‘ Though fuch, as are called fbns for 

* that purpofe, but were produced from the 

* manhood of others, belong in truth to the fa- 
••^ther, from whofe manhood they feverally 
‘ fprang, and to no other, except 6 y a jujl JiSlion 

* law* 

i 82 » * If, among leveral brothers of the 

* whole blood, one have a fon born. Menu 

* pronounces them all fathers of a male child 

* by means of that fon ; fo that^ if fuch nephew 

* would be the heir^ the uncles have no power to 

* adopt fons: 

183. ‘ ^hus if, among all the wives of the 

* fame hufband, one bring forth a male child, 
‘ Menu has declared them all, by means of 

* that fon, to be mothers of male iflue. 

184. * On failure of the bell, and of the next 

* beft, among thofe twelve fons^ let the inferiour 
‘ in order take the heritage ; but, if there be 

* many of equal rank, let all be lharers of the 

* efliate. 

185. * Not brothers, nor parents, but fons, 

* if living, or their male ifue, are heirs to the de- 

* ceafed, but of him, who leaves no fon, nor a 
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‘ wife, nor a daughter y the father fliall take the 

* inheritance; and, if he leave neither father, nor 

* mother, the brothers. 

1 86. * To three anceftors muft water be given 

* at their obfequies j for three {the father, his 

* father, and the paternal grandfather^ is the fu- 

* neral cake ordained ; the fourth in defcent is 

* the giver of oblations to them, and their heir, if 

* they die •without nearer defcendants j but the 

* fifth has no concern •with the gift of the funeral 

* cake. 

187. ‘ To the neareft fapinda, male or female, 
^ after him in the third degree, the inheritance 

* next belongs ; then, on failure of fapindas and 
‘ of their iflue, the famdnodaca, or difiant kinfi- 
‘ man, ihall be the heir ; or the fpiritual pre- 

* ceptor, or the pupil, or the fellowftudent, of the 

* deceafed: 

188. ‘ On failure of all thofe, the lawful 

* heirs are fuch Brahmens, as have read the 

* three Vedas, as arc pure in body and mind, aS 

* have fiibdued their paffions ; and they muji 

* confequently offer' the cake: thus the rites of 

* obfequies cannot fail. 

189. * The property of a Brdhmen Ihall never 

* be taken as an efcheat by the king : this is a 
“ fixed law; but the wealth of the other claflcs, 

* on failure of all heirs, the king may take. 

190. ‘ If the widow of a man, wh^ died 

VOL. VI. o 
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* without A fon, raife up a fon to him by one of 
^ his kinfmen, let her deliver to that fon, at his 
^ full agtf the colledled eftate of the deceafedj 

* whatever it be; 

1 91. * If two Ions, begotten by two fuccejfve 

* hujbands^ mho are both deady contend for their 

* property, then in the hands of their mother, 
'* let each take, exclufively of the other, his own 

* father’s eftate. 

, 192. ‘ On the death of the mother, let all 
‘ the uterine brothers, and the uterine lifters, if 
^ unmarriedy equally divide the maternal eftate: 
‘ each married ffter /hall have a fourth part of a 

* brother's allotment. 

193. * Even to the daughters of thofe 

* daughters, it is fit, that fomething Ihould be 
^ given, from the aflets of their maternal graiid- 
‘ mother, on the fcore of natural affedtion. 

' 194. ‘ What was given before the nuptial 
‘ fire, what was given on the bridal proceftion, 
‘ what was given in token of love, and what 
‘ was received from a brother, a mother, or a 
‘ father, are ,confidered as the fixfold feparate 

* property of a married woman : 

195. ‘ What fhe received after marriage 
‘ from the family of her hulband, and what 
‘ her affisiftionate lord may have given her, lhall 
‘ be inherited, even if Ihe die in his lifetime, by 
'* her children. 
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ig 6 i * It is ordained, that the property of A 

* woman, marrifed by the cefefnonies called 

* Brahma^ Dawa, uirjha^ Gdndharva^ or Pr^- 
^ jdpaty a, fhall go to her hufbahdj if fhe die 

* without ilTue. 

. 197. ‘ But her wealth given on the marriage 

* called Afura^ or on either of the two others, is 
‘ ordained, -on her death without ifliie, to be- 
‘ come the property of her father and mother. 

198. * If a widow, whofe hujband had othef 

* wives of different claJJ'es^ fhall have received 

* wealth at any time as a gift from her . father, 
and fhall die without ffuey it fhall go to the 

‘ daughter of the Brdhmani wife, or to the iffue 
‘ of that daughter. 

1 99. ‘ A woman fhould never make a hoard 
‘ from the goods of her kindred, which are 
‘ common to her and many; or even from the 

* property of her lord, without his afTentt 

300. ‘ Such ornamental apparel, as women 

* wear during the lives of their , hulbands, the 
*. heirs of thofe hufbands fhall not divide among 
‘ themfelves : they, who divide it among them- 

* felves, fall deep into fn> 

301 . ‘ Eunuchs and outcafts, perfons born 
‘ blind, or deaf, madmen, idiots, the dumb, and 
‘ fuch as have loft the ufe of a limb, are excluded 
‘ from a fhare of the heritage; 

* 302. * But it is juft, that the heir» who 

D 2 
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^ knows his duty, fhotild give all of them food 

* and raiment for life without Hint, according to 

* the beft of his power; he, who gives them 

* nothing, finks afluredly to a region of punijh- 

* ment, 

203. * If the eunuch and the reft ihould ac 

* any time defire to marry, and if the viife of the 

* eunuch Jhould raife up a fon to him by a man le- 
‘ gaily appointed^ that fon and the iffue of fuch, 

‘ as have children, Ihall be capable of inheriting. 

204. ‘ After the death of the father, if the 

* eldeft brother acquire wealth by his own efforts 
‘ before partitiony a fhare of that acqui/ition Ihall 

* go to the younger brothers, if they hav,c made 

* a due progrefs in learning ; 

205. ‘ And if all of them, being unlearned, 

* acquire property before partition by their own 
‘ labour, there fhall be an equal divifion of that 
‘ property without regard to the frjl born j for it 
‘.was not the wealth of their father: this rule is 

* dearly fettled. 

206* * Wealth, however, acquired by leam> 

* ing, belongs exchifively to any one of them^ 

* who acquired it\ fo does any thing given by a 
‘ friend, received on account of marriage, or 
‘ prefented as a mark of refped to a gueft. 

, 207. ‘ If any one of the brethren has a com- 

* petence from his own occupation, and wants 

* jnot the prqjerty of his father y he may debar 
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* himfelf from his owa friare, feme trifle being 
‘given him as aconfideration, to prevent futuf^e 

aofl. ‘ What a brother has acqmred by la- 

* botir or (kill, without uling the patdiaony, he 
‘ fhall not give up without his afTent j for it was 
‘ gained by his own exertion: 

209. * And if a fon, by his own efforts, re- 
cover a debt or property unjujily detained^ which 
‘ could not be recovered before by bis father^ he 

* lhall not, uniefs by his free will, put it into 

* piurcenary with his brethren, fince in fa£l it 
“ was acquired by himfelf. 

aio. *If brethren, once divided and living 

* again together as parceners, make a fecond 

* partition, the fhares nsuft in that cafe be 

* equal; and the firft born fliall have no right of 

* deduction. 

21 1. ‘ Sltould the eldeft or youngeft of feve- 
‘ ral brothers be deprived of his (hare by a civil 
^ death on his entrance into the fourth order ^ 

* or Ihould any one of them die, his vejled inters 

* eji in a fhare fhall not wholly be loft; 

21 2. * But, if he leave neither fon^ nor wife, 

* nor daughter, nor father, nor mother, his uter- 
‘ ine brothers and lifters, and fuch brothers as 
‘ were reunited after a feparation, (hall affemble 
^ and divide his Ihare equally, 

213. * Any ddeft brother, who from avarice 
^ lhal] defraud his younger brother, lhall forfeit 
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tithe honours o/'his primogeniture, be deprived 
^ of, his own |hare, and pay a fine to the king. 

214. ‘ All thofe brothers, who are addicted 
‘ to any vice, lofe their title to the inheritance: 
f the firft born fhall not appropriate it to him- 
f felf, but fhall give fhares to the youngeft, 

f they be not vitwus, 

215. * If, among undivided brethren living 
f with their father, there be a common exertion 
^ for common gain, the father fhall never make 

♦ an unequal divifion among them* wken they 

♦ divide their families, 

216. *A fon, born after a divifion in the 
f lifetime of his father ^ fhall alone inherit the 
f patrimony, or fhall have a fhare of it with the 

♦ divided brethren, if they return and unite 

♦ themfelyes with him, 

2 17. ‘ Or a fon, dying childlefs and leaguing 
‘ no leidoWy the father and mother fhall take the 

♦ eftate j and, the mother alfo being dead, the 
‘ paternal grandfather and grandmother fhall 

♦ take the heritage <?« failure of brothers and ne-> 

♦ phenes, 

a 18. ‘ When all the debts and wealth hfive 


‘ prjpg^T^jthat -m^y. j^eywfWs .bp 
‘ fh^l b||g to a fi^lar 43ifhibuti0n5 ^ 


219. * Apparel, 
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*drelfed rice, vrtttt in a well or cijtehiy female 
'.flaves, family priefts, or fpiritifal counfellors, 
‘ and pafture ground for cattle, the wife have 
‘ declared indivifible, and Jtill to be ufed as be- 
^fore. : 

220. ‘ Thus have the laws of inheritance, 

* and the rule for the conduft of fons (whether 
‘ the fon of the wife or others) been expound- 
‘ ed to you in Order: learn at prefent the law 
‘ concerning games of chance. 

221. ‘ Gaming, either with inanimate or 

* with animated things, let the king exclude 

* wholly from his realm : both thofe modes of 
‘ play caufe deftrudion to princes. 

222. ‘ Such play with dice and the Itke^ or by 
< matches between rams and cocks, amounts to 
‘ open theft; and the king muft ever be vigilant 

* in fuppreffing both modes of play: 

223. ‘ Gaming with lifelefs things is known 

* among men by the name of dyuta\ but fa~ 

* mdhwaya fignifies a match between living 

* creatures. 

224. * Let the king puniflr corporally at dif- 

* cretion both the gamefter and the keeper of a 

* gaming, houfe, whether they play with inani- 
fmate or animated things: and men of the 

* fcEvile clafs, who wgar the firing and other 

* marks of the twiceborn. 

* 225. * Gamefters, publick dancers and fmg^ 
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? era, revilers of fcriptur*, open hereddcS} nieft 
‘ who perform not the duties of their feveral 
‘ cla0e<> and fellers of Ipirituous liquor, let him 

* inlhuitly baniih from the town: 

226, * Thofe wretches, lurking like unfeen 

* thieves in the dominion of a prince, conti- 

* nualiy harafs his good fubje^ts with their viti- 

* 0W8 condu( 5 t. 

oay. * Even in a former creation was this 

* vice of gaming found a great provoker of en» 
^ mity; let no fenlible man, therefore, addidl 

* himfelf to play even for his amufement: 

228, * On the man addi4i:ed to it, either pri- 

* vately or openly, let punifhment be indited 
‘ at the difcretion of the king, 

229, * A MAN of the military, commercial, 

* or fervde dais, who cannot pay a fine, lhall 

* dilcharge the debt by his labour; a pried; (hall 
‘ difcharge it by little and little, 

230, * For women, children, perfons of cra?y 

* intelled, the old, the poor, and the infirm, 

* the king lhall order punilhment with a fmall 

* whip, a twig, or a rope. 

231, ‘ Those minifters, who are employed 

* in publick afiairs, and, inflamed by the blaze 

* of wealth, mar the bufinefs of any perfon 
‘ concemedt let the king ftrip of all their pro- 
‘ perty. 

*32, ‘ Such, as forge royal edUis, lit 
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5 fenfions Among th$ great mlrilfters^ Or kill 
? women, priefts, pr children, let the king put 

* to death; aiid fuch, as adhere to his enemies. 

*33' ‘ Whatever budnefs has at any time 

* been tranfaded conformably to law, let hiru 

* confider as finally fettled, and refufe to uu*» 

‘ ravel; 

2 34. * But whatever bufinefs has been con- 

* eluded illegally by his minifters or by a judge* 
‘ let the king himfelf reexamine ; and let him 
‘ fine them each a thoufand panas. 

235. * The flayer of a prieft, a foldier or 

* merchant drinking arak, or a prieft drinking 

* arak, mead, or rum, he, who fteals the gold of 

* a prieft, and he, who violates the bed of his 
‘ natural or fpiritual father, are all to be con- 

* fidered refpedively as offenders in the higheft 
‘ degree, except thofcy •whofe crimes are not Jit to 

* be named: 

236. * On fuch of thofe four, as have not 

* adually performed an expiation, let the king 

* legally inflid corporal puniftiment, together 
‘ with a fine. 

237. * For violating the paternal bed, let the 

* mark of a female part be imprefled on the fore- 

* head •mth hot iron ; for drinking fpirits, a vint- 

* ner’s flag; for ftealing facred gold, a dog’s 

* foot; for murdering a prieft, the figure ^ a 

* headWf* corpf?; 
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23S. * With none to eat with them, with 
‘ none to facrifice with them, with none to 
‘ read with them, with none to be allied by 
‘ marriage to them, abjeft and excluded from 

* all focial duties, let them wander over this 
‘earth: 

239. * Branded with indelible marks, they 
‘ fhall be deferted by their paternal and mater- 
f nal relations, treated by none with affefrion, 

* received by none with refpe£t : fuch is the or- 

* dinance of Menu. 

240. ‘ Criminah of all the clafles, having 
‘ performed an expiation, as ordained by law, 
‘ ^all not be marked on the forehead, but con- 

* demiied to pay the higheft fine: 

241. ‘ For crimes by a prieft, ivbo bad a 
■•* good charaBer before his offence^ the middle 

* fine fliall be fet on him; or, if his crime was 
‘ premeditated, he fliall be banifhed from the 

* realm, taking with him his effedls and hjs fa- 
‘mily;- 

242* ‘ But- men of the other clafles, who 
‘ have committed thofe crimes, though without 

* premeditation, fhall be ftripped of all their pof- 
‘feflions; and, if their offence was premedi- 
^ tated, fhall be corporally, or even capitally, 

* according to circumjiances, 

- 243. * Let nO“virt.uou8 prince appyropriate 

* the wealth of a criminal in the* higheft de^ee; 
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* for he, who s^ppropriates it. through covctouf- 

* nefs, is contaminated with the fame guilt; 

244. ‘ Having throwrf fuch a fine into the 
^waters, let him offer it to Vakuna; or let 
^ him beftow it on fome prieft of eminent learn- 
‘ ing in the fcripturcs : 

245. * Varuna is the lord of punilhment; 

^ he holds 4 rod even over kings ; and a prieft, 

* who has gone through the whole VMa^ is 
‘ equal to a fovereign of all the world. 

246. ‘ Where the king abftains from receiv- 

* ing to his own uje the wealth of fuch offenders, 
‘ there children are born in due feafon and en- 
^ joy long lives; 

247. ‘ Thhere the grain of hufbandmen rifes 

* abundant'y, as it was refpedtively fown; there 

* no youngling? die, nor is one deformed ani- 
< mal born. 

243., ‘ Should a man of the bafeft clafs, 

* with preconceived malice, give pain to Brdh- 
‘ mens, let the prince corporally punifh him by 
‘ various modes, that may raife terrour, 

249. ‘ A king is pronounced equally unjuft 

* in releafing the man, who deferyes punifh- 

* naent, and in punifhing the man, who de- 

* ferves it not: he is juft, who always lnfli<fts 

* the punilhtnent ordained by law. 

250. ‘ Thefe eftablifhed rules for adminifter- 
t ing juftice, between two litigant parties, have 
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‘been propouifded at length under eighteen 

* heads. 

251. ‘Thus fully performing all duties rc- 
‘ (juired by law, let a king fcek with jujiice to 
' pofTefs regions yet unpoflefled, and, when 

* they arc in his pofTeflion, let him govern them 
'* well. 

252. ‘ His realm being completely arranged 

* and his fortrefles amply provided, let him ever 
‘ apply the moft diligent care to eradicate bad 

* men refembling thorny weeds, as the law di- 

* reds. 

253. ‘By proteding fuch as live virtuoufly, 

* and by rooting up fuch as live wickedly, thofe 
‘ kings, whofe hearts are intent on the fccurity 
‘ of their people, fhall rife to heaven. 

254. ‘ Of that prince, who takes a revenue, 
‘ without reftraining rogues, the dominions are 

* thrown into diforder, and himfelf lhall be pre- 
‘ eluded from a celeftial abode; 

255. ‘ But of him, whofe realm, by the 

* ftrength of his arm, is defended and free from 

* terrour, the dominions continually flourifli, 
‘ like trees duly watered. 

256. * Let the king, whofe emilfaries are 
‘ his eyes, difeem well the two forts of rogues, 
‘ the open and the concealed, who deprive 

* other men of their wealth ; 

257. ‘ Open rogues are they, who fubfilt by 
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‘cheating in various marketable commodities; 

* and concealed rogues are they, who fteal and 
‘ rob in forefts and the like fecret places. 

258. ‘ Receivers of bribes, extorters of mo- 

* ney by threats, debafers of metals, gamefters, 

‘ fortunetellers, impofters, and profeflbrs of pal- 
‘ miftry; 

259. ‘ Elephant breakers and quacks, not per- 
‘ forming what they engage to perform, pre- 
‘ tended artifts, and fubtil harlots; 

260. ‘ Thefe and the like thorny weeds, 

‘ overfpreading the world, let the king difcover 

* with a quick fight, and others, who a<ft ill in 
‘ fecret ; worthlefs men, yet bearing the out- 

* ward flgns of the worthy. 

261. ‘ Having deteded them, by the means 

* of trufty perfons difguifed, who pretend to 
‘ have the fame occupation with them, and of 
‘ fpies placed in feveral ftations, let him bring 
‘ them by artifice into his power: 

262. ‘ Then, having fully proclaimed their 
‘ refpedive criminal ads, let the king inflict 
‘ punifhment legally, according to the crimes 
‘ proved; 

263. ‘ Since, without certain punifliment, it 
‘ is impoffible to reftrain the delinquency of 
‘ fcoundrels with depraved fouls, who fecretiy 
‘ prowl over this earth. 

264. ‘ Muchfrequented places, cifterns of 
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* watef, bake houfes^ the lodgings of harlots, 
‘ taverns and vidlualling (hops, fquares where 
‘ four ways meet, large well known trees, 

* aflemblies, and publick fpedacles ; 

265. ‘ Old courtyards, thickets, the houfeS 
‘ of artifts, empty manfions, groves, and gar* 
‘ dens ; 

266. ‘ Thefe and the like places let the king 
‘ guard, for the prevention of robberies, with 
‘ foldiers, both ftationary and patroling, as well 

* as with fecret watchmen. 

267. ‘ By the means of able fpies, once 

* thieves but reformed^ who, well knowing the 

* various machinations of rogues, aflbciate with 
‘ them and follow them, let the king detect and 

* draw them forth : 

268. ‘ On pretexts of dainty food and gra- 
*'tificatlons, or of feeing fome wife prieft, noho 

* could enfure their fuccefs, or on pretence of 

* mock battles and the like feats of llrength, let 
‘ the fpies procure an aflembly of thofe men. 

269. ‘ Such as refufe to go forth on thofe oc- 

‘ cafions, hy former punijloments, ’which 

‘ the king had inJliSiedy let him feize by force, 

and put to death, on proof of their guilty with 
‘ their friends and kinfmen, paternal and rntt- 
‘ ternal, if proved to be their confederates. 

270. * Let not a juft prince kill a man con- 
‘ vifted of funple theft, unleiis taken with the 
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* mainer or with implements of robber;^; but 

* any thief, taken with the mainer, or with 

* fuch implements, let him deftroy without he- 
‘ fitatiort; 

271. ‘ And let him flay all thofe, .who give 
‘ robbers food in towns, or fupply them with 
‘ implements, or afford them fhelter. 

272. * Should thofe men, who' are appointed 
‘ to guard any diftridls, or thofe of the vicinity, 

‘ who were employed for that purpofe, be neu- 
‘ tral in attacks by robbers inadiive in feiz- 
‘ ing them^ let him inftantly punifh them as 
‘ thieves. 

273. ‘ Him, who lives apparently - by the 
‘ rules of his clafs, but really departs from thofe 
‘ rules, let the king feverely punifh by fine, as a 
*■ wretch, who violates his duty. 

274. ‘ They, who give no afliflance on the 
‘ plundering of a town, on the forcible breaking 
‘ of a dike, or on feeing a robbery on the high- 
‘ way, fliall be banlfhed with their cattle and 
‘ utenfils. 

275. ‘ Men, who rob the king’s trea;fure, or 

* obftinately oppofe his commands, let him de- 
‘ ftroy by various modes of juft pimifhment; 
‘ ^d thofe, who encourage his enemies. 

276. * Of robbers, who break a wall or 

* partijdon, and commit theft in the night, let 
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‘ the prince order the hands to be lopped ofT, 

* and themfelves to be fixed on a iharp flake. 

277. * Two fingers of a cutpurfe, the thumb 

* and the indexy let him caufe to be amputated 
on his firft convi<5lion; on the fecond, one 

* hand and one foot; on the third, he fhall fuffer 

* death. 

' 278. ‘ Such, as give thieves fire, fuch as give 

* them food, fuch a'S give them arms and apart- 

* ments, and fuch as knowingly receive a thing 

* ftolen, let the king punifh as he would puniJJj a 
‘ thief. 

279. * The breaker of a dam to fecure a pool, 

* let him punifh by long immerfion under 

* water or by keen corporal fuffering; or the of- 

* fender fhall repair it, but muft pay the highcft 

* muldl. 

280. ‘ Thofe, who break open the treafury, 
‘ or the arfenal, or the temple of a deity, and 
‘ thofe, who carry off royal elephants, horfes, 
‘ or cars, let him without hefitation dellroy. 

281. * He, who fhall take away the water of 

* an ancient pool, or fhall obftrud a watercourfe, 

* -mull be condemned to pay the loweft ufual 

* amercement. 

282. ‘ He, who fhall drop his ordure on the 
‘ king^s highway, except in cafe of neceffity, 
y fhall pay two pqnas and immediately remove 

* the filth; 
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283. ‘ But d perfon in urgent neceffity* a 

* very old man, a pregnant woman, and a child, 

* only deferve reproof, and ftiall clean the place 

* themfelves: that is a fettled fule. 

284. ‘ All phyficiaris and furgeons adling 

* unfkilfully in their feveral profeffions# muft 
‘ pay for injury to brute anirtials the Iqvireft, but 
‘ for floury to human creatures the middle, 
‘ amercement. 

285. ‘The breaker of a footbridge, of a pub*- 

* lick flag, of a palifade, and of idols made of 
‘ clayi^ fltall repair what he has broken, and pay 

* a muldl of five hundred parias. 

286. ‘ For mixing impure with pure com- 

* modities, for piercing fine gems, as diamonds 
‘ or rubieSf and for boring pearls or infertour 
‘ gems improperly, the fine is the loweft of the 
‘ thfee; but damages muft akaaps be paid. 

287. ‘ The man, who (hall deal unjuftly 

* with purchafers at a fair price by delivering 
^ goods of lefs value ^ or (hall felhat a high price 

* goods of br dinary value ^ fliall pay according to 
‘ circumjlancesf the loweft or the middle amerce- 

* ment, 

288. * Let the king place all prifons near a 

* publick road, where ofienders may be feen 
‘ wretched or disfigured. 

289. * Him, who bfcaks down a publick 

* wall, him, who fills Ufp a publick ditch, him, 

E 
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* who throws down a fubltck gate, the king fliall 

* fpeedily hanifh, 

190. ‘ For all facrifices to deftroy innocent 
‘ men, the puniftiment is a fine of two hundred 

* pams\ and for machinations with poifonous 
‘ roots, and for the various charms and witch- 
‘ eries intended to kill, by perfons not effedling 

* their purpofe. 

291. ‘The feller of bad grain for good, or of 
^ good feed placed at the top of the bag^ to con- 

* ceal the bad below^ and the deftroyer of known 

* landmarks, muft fuffer fiich corporal punilh- 
*• ment as will disfigure them ; 

292. ‘ But the moft pernicious of all de- 

* ceivers is a goldfmith, who commits frauds : 
‘ the king (hall order him to be cut piecemeal 

with razors. 

293. ‘ For Healing implements of hulban- 

* dry, weapons, and prepared medicines, let 

* the king award punilhment according to the 
‘ time and according to their ufe. 

294. * The king, and his council, his mc- 

* tfopolis, his realm, his treafure, and his army, 

* together with his ally, are the feyen members 

* of his kingdom; whence it is called Septdnga: 

295. ‘ Among thofe feven members of a 

* kingdom, let him confider the ruin of the 
‘ firft, and fo forth in order, as the gtesneft ca- 

* lamityj 
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296. * Yet, in a fevenparted kingdom here 
below, there is no ftlpremacy among the fe- 
veral parts^ from any preeminence in ufeful 
qualities ; but all the parts muft reciprocally 
fuppoft eadh other, like the three (laves of a 
holy mendicant ; 

297* * lu the(e and thole a61s, indeed^ this 
and that member pi ay be diftinguifhed j and 
the member, by which any affair is tranl^ 
afled, has the preeminence in that particular 
affair. 

298. * When the king employs emiffaries, 
when he exerts power, when he regulates 
publick bufinefsj let him invariably know both 
his own (Irength and that of his enemy, 

299. * With all their federal diftrelles and 
vices; let him then begin his operations, hav- 
ing maturely confidered the greater and lets 
importance of particular aSls: 

300. ‘ Let him, though frequently difappointedy 
renew his operations, how fatigued foever, 
again and again: fince fortune always attends 
the man, who, halving begun welly ftrenuoufly 
renews his efforts. 

301. * All the ages, called Satja, I’rJtd, 
JChodparUy and Cali, depend on the conduct of 
the king; who is declared in turn to reprefent 
each of thole ages ; 

302. * Sleeping, he is the Cali age ; waking 

£ a 
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‘ the Dwdpara; exerting hirofelf in aftion, the 

* Tre'td ; living virtuoufly, the Satya^ 

303. * Of Indra, of Su'rya, of Pavana, 

* of Yama, of Varuna, of Chandra, of 

* AgnI, and of Prxt’hivi, let the king emulate 
' the power and attributes. 

304. * As Indra Iheds plentiful Ihowers 
'* during the four rainy months, thus let him, 

* a£ting like the-regent of clouds, I'ain juft gra- 

* tifications over his kingdom : 

305. ‘ As Su'rya with ftrong rays draws up 

* the water during eight rhonths, thus let him, 
‘ performing the fundlion of the fun, gradually 

* draw from his realm the legal revenue : 

306. ‘ As Pavana, when he moves, per- 

* vades all creatures, thus let him, imitating 

* the regent of wind, pervade a// places by his 

* concealed emiflaries : 

307. * As Yama, at the appointed time, 

* punifhes friends and foes, or thofe who revere, 

* and thofe who contemn, him, thus let the king, 

* refembling the judge of departed fpirits, 
‘ punifli offending fubje£ts : 

308. * As Varuna moft affuredly binds the 
Vguilty in fatal cords, thus let him, reprefent- 
‘ ing the genius of water, keep offenders in 
*■ dole confnement : 

309. ‘ When the people are no left delighted 
‘on feeing the king, than on feeing the full 
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* moon, he appears in the character of Chan- 

* DRA : 

310. ‘ Againft criminals let him ever be ar- 
^ dent in wrath, let him be fplendid in glory, 

‘ let him confume wicked minifters, thus 

* emulating the fun<Slions of Agni, regent of 

* fire. 

31 1. ‘As Prit’hivi fupports all creatures 
‘ equally, thus a king, fuftaining all fubjedls, 
^ refembles in his office the goddefs of earth. 

312. ‘ Engaged in thefe duties and in others, 
‘ with continual activity, let the king above all 
‘ things rcftrain robbers, both in his own terri- 
‘ tories and in thofe of other princes, which 
‘ they come, or in which. they feek refuge. 

313. ‘ Let him not, although in the great- 
‘ eft diftrefs for money, provoke Brahmens to 
‘ anger by taking their property, for they, once 
‘ enraged, could immediately by facrifices and 

* imprecations deftroy him with his troops, ele-. 
‘ phants, horfes and cars, 

314. ‘ Who, without perilhing, could pro- 
‘ voke thofe holy men, by whom, that is, by 
‘ whofe anceftors, under Brahma', the allde- 

vouring fire was created, the fea with waters 
‘ not • drinkable, and the moon with its wane 
‘ and increafe? 

315. ‘ What prince could gain wealth by 

* oppreffing thofe, who, if angry, could frame 
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*^6ther worlds a«d regents of worlds, could give 

* being to new gods and mortals ? 

316, ‘ What man, defirous of life, would 

* injure thofe, by the aid of whom, thai is, by 

* whofe oblations, worlds and gods perpetually 
‘ fubfift ; thofe who are rich in the learning of 
‘ the Vida^ 

317. ^ A Brahmen, whether learned or ignor 
‘ rant, is a powerful divinity; even as fire is a 
‘ powerful divinity, whether confecrated or 
^ popular. 

318. * Even in places for burning the dead, 

* the bright fire is undefiled; and, when pre- 
^ fented with clarified butter at fubjequent facri- 

* fices, blazes again with extreme fplendour: 

319, * Thus, although Brahmens employ 

* themfelves in all forts of mean occupation, 

* they muft invariably be honoured ; for they 

* are fomething tranfcendently divine. 

> 320. ■ Of a military man, who raifes his 
‘ arm violently on all occafions agaiuft the 
^ prieftly clafs, the prieft himfelf fltall be the 
‘ chaftifer ; fince the foldier originally proceed- 

* ed from the Bfdhmen. 

321. ‘ From the waters arofc fire; from the 
'• prieft, the foldier; from ftone, iron: their all- 

* penetrating force is inclfedlual in the places, 
f whence they refpedtively fprang. 

322, * The pailitary clafs cannot prplpet 



CHAPTER THE TENTH. 


On the mixed Clajfesi and on Times of Dijirefs. 


i. * Let the three twiceborn daffes, remain- 
* ing firm in their fevcral duties, carefully read 
‘ the Viday but a Brahmen muft explain it to 
‘ them, not a man of the other two clajfes; this 
‘ is an eftablifhed rule. 

2. ‘ The Brahmen muft know the means of 
‘ fubfiftence ordained by law for all the clafles, 
‘ and muft declare them to the reft : let him- 
‘ felf likewife aft in conformity to law, 

3. ‘ From priority of birth, from fuperiority 
‘ of origin, from a more exaft knowledge of 
^ fcripture, and from a diftinftion in the facri- 
‘ ficial thread, the Brahmen is the lord of all 
‘ clafles. 

4. * The three twiceborn clafles are the fa- 
‘ cerdotal, the military, and the commercial ; 
‘ but the fourth, or fervile, is onceborn, that is, 

‘ has no fecond birth from the gayatrf, and wears 
‘ no thread: nor is there a fifth pure clafs, 

5. ‘ In all clafles they, and they only, who 
‘ are born, iii a direft order, of wives etjual in 
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* clafs and virgins at the time of marriage, are 

* to be confidered as the fame in clafs mth their 
^fathers : 

6 . ‘ Sons, begotten by twiccborn men, oh 
‘ women of the clafs next immediately below 
‘ them, wife legiflators call fimilar, not the fame^ 

* in clafs niaith their parents, becaufe they are 
‘ degraded, to a middle rank between both, by the 

* lownefs of their mothers : they are named in 

* order, Murdhabhifhi6la, Mahifhya, and Ca- 
‘ rana, or Cayaft’haj and their federal employ- 

* ments are teaching military exercifes\ mufick, 

* ajironomy^ and keeping herds ; and attendance on 

* princes. 

7. ‘ Such is the primeval rule for the fons 
‘ of women one degree lower than their hujbands: 

‘ for the fons of women two or three degrees 

* lower, let this rule of law be known. 

8. * From a Brdhmen, on a wife of the Vaifya 

* dais, is born a fon called Ambajhi' ha, or 
‘ Vaidya, on a Sudra wife a Nijloada, named 

* alfo Pdrafava: 

9. * From a CJIsatriya, on a wife of the Sudra 

* clafs, fprings a creature, called Ugra, with a 

* nature partly warlike and partly fervile, fero* 

* cious in his manners, cruel in his a£ts. 

10. ‘ The fons of a Brahmen by women of 

* three lower clafles, of a CJhatriya by women of 

* two, and of a Vaifya by one lower clafs, are 



* without the facerdotal, nor cJl tjxe facerdotal 
‘ be raifed without the military: both claflTes, by 

* cordial union, are exalted in this world and 
‘ in the next. 

323. ‘ Should the king 6 e near his end through 
^ fame incurable difeafe, he muft bcftow on the 

* priefts all his riches accumulated from legal 

* fines ; and, having duly committed his king- 
‘ dom to his fon, let him feek death in battle, or^ 

* if there be no ‘war^ by abjtaining from food. 

324. ‘ Thus conducting himfelf, and ever 

* firm in dilcharging his royal duties, let the king 

* employ all his minifrers in aCts beneficial to his 

* people. 

325. ‘ Thele rules for the conduCt of a mi- 

* litary man having been propounded, let man- 
‘ kind next hear the rules for the commercial 

* and frrvile clalTes in due order, 

326. ‘ Let the Vaifya, having been girt with 

* his proper facrificial thread, and having mar- 

* ried an equal wife, be always attentive to his 

* bufinels of agriculture and trade^ and to that of 

* keeping cattle ; 

327. ‘Since the lord of created beings, hav- 
‘ ing formed herd, and flocks, intrufted them to 

* the care of the Vaifya^ while he intrufted the 

* whole human fpecies to the Brdhmen and the 

* CJhatriyax 

328. ‘ Never muft a Vaifya be difpofed to fay. 
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‘‘ I keep no came}-’ npr, he being willing to 
keep them, muft they by any means be kept 
^ by f^nen oranx)tber.clar5/ 

329. ‘Of gems, peads, and coral, of iron, 
f pf woven elotb, . of perfumes and of hqnids, let 

* him well knpw th? prices both high and low : 

330. ^ Let him be lkilled lijcewile mthe time 

* and manner o/’ fowipg feeds, and in the bad of 

* good qualities of land ; let him alfo perfectly 

* know th ccorre^l; piqdc? of meafuring and 
‘ weighing, 

331. * The excellence or defeds of commo- 
f dities, the advantages and difadvantages of 

* different regions, the probable gain or lofs on 
^ vendible goods, and the means of breeding 
^ cattle with large augmentation : 

332. ‘ Let him know the ju(l: wages of fer- 

* vants, the various dialedfs of men, the beft 

* way of keeping goods, and whatever elfe be- 
^ longs to purchafe and fale. 

333. ‘ Let him apply the moft vigilant care 
‘ to augment bis wealth by performing his dutyj 

* and, with great folicitude, let him give nou- 

* rifhment to all fentient creatures. 

334. ‘ Sejivil^i attendance on Brahmens 

* learned in the Veda^ chiefly on fuch as keep 
f houfe and are famed for virtue, is of itfelf the 
f higheft duty of a SUdraj and leads hitp to 
f future beatitude? 
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335. * P^re in body md mtnd^ hi^mbly ferving 
^ the three higher piaffes, mild in fpeech, never 
‘ arrogant, ever fceklng refuge in Brahmens 
‘ principally, he may attain the rnoft eminent 
* elafs in another (ranfaiigration, 

336. ‘ This clear I'yftem of duties has been 
^ promulgated for the four claffes, when they 
f are not in diftrefs for fubfiffence ; now learn 
( in order their fevpral duties in times of neceC. 
f fity,* 
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* called apafaddb, or degraded below their fa^ 

* thefs. 

11 . ‘ From a CJhatriya^ by a Brdhmen'i wife, 

* fprings ei Suta by birth; from a Vaifya^ by a 

* military or facerdotal wife, fpring a Mdgadba 

* aud a Vaideha, 

12 . * From a Sudra^ oa women of the com- 

* mercial, military, ami prieftly claffes, are born 

* fons of a mixed breeds called A'yogava, CJhat^ 

* trty and Chanddlai, the loweft of mortals. 

13. ‘As the Ambajht' ha and Ugra^ born in 
‘ a direct order with one clafs between thofe of 

* their parents y are confidered in law, fo are the 

* CJljattri and the Vaideha, born in an inverfe 
^ order nvitb one intermediate clafs ; and all four 

* may be touched without impurity. 

14. ‘ Thofe fons of the twiceborn, who are 

* begotten oa women without an interval i^An- 

* tara') between the clafles mentioned in order, 
^ the wife called Anafitaras, giving them a di-‘ 

* jlinSi name from the lower degree of their 

* mothers. 

15. * From a Brahmen, by a girl of the TJgra 

* tribe, is born an A'vr'ita ; by one of the Am- 

* haft' ha tribe, an Abhira", by one of the A'yo- 

* gava tribe, a, Dhigvana, 

16. ‘ The A'ydgava, the CJhattri, and the 
‘ Chanddla, the loweft of n^en, fpring from a 

* $udra in an inverfe order of the tlojfesy and 
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* are, therefor^, all three exclucicd from the pef^ 
'‘formance of obfeqiiies to their anceftors: 

\y. ‘ From a Vaifya the Mdgadha and Fdidd- 

* ha, from a Cjhatriya the Suta only, are born 

* in an inverfe order ; and they are three other 
‘ fons excluded from funeral rites to their fathers. 

18. * The fon of a Nifada^^hy a woman of 

* the Sudra elafs, is by tribe a Puccaft', but the 
‘ fon of a Sudra by a Nfjdd) woman, is named 

* Cuccutaca. 

19. ‘ One, born of a Cfattri by an Ugrd, is 
‘ called Swapdca’, and one, begotten by a Vaidd- 
‘ ha on an Ambajkth'i wife, is called Vena. 

20. ‘ Thofe, whom the twiceborn beget, on 

* women of equal clafles, but who perform not 
‘ the proper ceremonies of ajfuming the thready 

* and the like, people denominate Vrdfyas, or 

* excluded from the gdyafri. 

21. ‘ From fuch an outcaft Brahmen fprings 
‘ a fon of a finful nature, nvho in different coun~ 
‘ tries is named a Bhurjacantaca, an A'vantya, 

* a Vdtadhdna, a Fufepadha, and a Saic ha: 

22. ‘ From fuch an outcaft Cffjatriya comes 

* a fon called a fhalla, a Malla, a Nich’hivi, a 

* Nat a, a Car ana, a Chafa, and a Dravira: 

23. * From fuch an outcaft Vaifya is born a 

* fon called Sudhanwan, Chary a, Cdruffoa, Vi- 

* janman, Maitrafzn^ Satwata. 

24. ‘ By intermixtures of theelafles, by their 
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* marriages With Womett who ought not to b« 

* married, .and by their omiffion of prefcribed 

* duties, impure claAes have been formed. 

2^* ‘ Those men of mingled births, who 

* were born in the inverfe order of claffes, and 
‘ who intermarry among themfelves, I will now 
f compendioufly delcribe. 

264 * The Siiidy the Vdidihay and the Chan-^ 

* ddla^ that loweft of mortals, the Md^adka^ the 

* CJhattrthy tribe, and the Aydgava^ 

27. * Thefe fix beget fimilar fons on women 

* of their own claffes, or on women of the fame 
‘ clafs with their mothers; and they produce 
‘ the like from women of the two highefi: 
‘ claffes, and of the lowefi 

28. ‘ As a twiceborn fon may fpring from a 
^ Brahmen hy women of two claffes out of 

* three, a Jimilar forty when there is no interval, 

* and an equal fon from a woman of his own 
‘ clafs, it is thus in the cafe of the low tribes 

* in order. 

29. ‘ Thofe fix beget, on women of their 
‘ own tribes*^ reciprocally, very many defpica* 

* blc and abjc6l races even more foul than their 
‘ begetters. 

30. * Even as a Siidra begets, on a Brdhmen\ 

* woman, a fon more vile than himfelf, thus 

* any other low man begets, on woman of the 
^ four claffes, a fon yet lower, 
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31. ‘ The fix low claffes, marrying inycrfelyj 

* beget fifteen yet lower tribes, the bafe pro* 

* ducing ftill bafer ; and in a direSi order they 

* produce fifteen more, 

32. * A Dafyu, or outcaft of any pure clafs, 

‘ begets on an A'yogavt woman a Sairindhra^ 

* who fhould know how to attend and to drels 

* his mafter j though not a flave, he mufi: live 

* by flavilh work, and may alfo gain fubfiftence 
‘ by catching wild beads in toils : 

33. ‘ A Vaideka begets on her a fweetvoiced 

* Maitreyaca^ who, ringing a bell at the ap- 

* pearance of dawn, continually praifes great 

* men: 

34. ‘ A Nifiidda begets on her a Mdrgava, 

‘ or Dqfa^ who fubfifts by his labour in boats, 

* and is named Caiverta by thofe, who dwell ia 

* A'rydverta, or the land of the venerable. 

35. ‘ Thofe three of a bafe tri^e are feverally 

* begotten on A'yogavt women, who wear the 

* clothes of the deceafed and eat reprehenfiblc 

* food. 

36. * From a Nifiodda fprings by a woman of 
‘ the Vaideha tribe ^ a Cdrcroara^ who cuts lea* 

* ther, and from a Vaideha fpring by women of 

* the Caravara and Nilh 4 da cafis^ an Andhra 
‘ and a Mdda, who muft live without the town. 

37. * From a Chanddla^ by a Vaidiht woman, 

* comes a Pandufdpaca, who works with canc 
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* and reeds; arid* frond a Nijhddd, an Ahitidicdj 
‘ who ads a jailor. 

38. - * From a C hand did, by a Pmcdsi 'vt^bman, 

* is boril a Sdpdca, Who lives by pii'nifliing criiiii- 
‘ nals corideiiined by the king, a linful wre'tch 
‘ evef del|)ifed by the virtuous^ 

39. ‘A Nijhddi woman, by a Chdndala, pf'o- 

* duces a fon called Antyavdfayin, effiployed in 

* plates for burning the deadj tontemned eveii 

* by the contemptible. 

40. * Thefe, among various mixed clafles, 
‘have been defcribed by their feVeral fathers 

* and mothers; and, whether concealed or open, 

* they may be known by their occupations. 

41. ‘ Six fons, three begotten on women of 
‘ the fame clafs, and three on women of lower 
‘ clalTes, muft perform the duties of twiceborft 
‘men; but thofe, who are born in an inverfe 

* order, and called lowborn, are equal, in refpcd 
‘ qf duty, to mere Siidras. 

42. ‘ 'By the force of extreme devotion and 
‘ of exalted fathers, all of them may rife in time 

* to high birth, as by the reverfe they may link 
‘ to a lower ftate, in every age among mortals 

* in this inferiour world. 

43. ‘ The following races of CJhatriyaSi by 

* their omiffion of holy rites and by feeing no 

* Brdbmens, have gradually funk among men to 

* the ioweft of the four clafles: 
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‘ Pound' racas^ Odras, arid Dravirds'^ 
^ Cdm^ojas, Tavanas, and Sacas; Parados^ 

* Pai/avaSy Qhinasi Cirdtasi Deradas^ and 

* Chafas. 

45. ‘ All thofe tribes of men, who fprang 

* from the mouth, the arm, the thigh, and the 
^ foot of Brahma', but who became outcafts by 

* having negleSied their duties^ are called Dafyus^ 

* or plunderers^ whether they fpeak the language 

* of MlechcPhas^ or that of A'ryas. 

46. * Those fonsof the twiceborn, who are 
‘ faid to be degraded, and who are confidered as 

* lowborn, ftiall fubfift Only by fuch employ- 

* ments, as the twiceborn defpife. 

47. * Sutas rrtuft live by managing horfes arid 
^ by driving cars j Ambajht’ has ^ by curing dif- 
‘ orders; Vaidehas, by waiting on women; Md- 

* gadhas, by travelling with merchandize ; 

48 . ‘ Nijhddas, by catching fifli; an A'yogavaj 

* by the work of a carpenter; a Mida^ an An-^ 

* dhrOy and (the fons of a Brdhmen by wives of 

* the Vaideha and Ugra clafies, refpe6tively called) 
‘ a Chunchu and a Madgu^ by flaying beafts of 

* the foreftj 

49. ‘ A CJhattriy an Ugra^ and a Puccafa^ 
‘ by killing or confining fuch animals as live in 
‘ holes: Dbigvanas, by felling leather; Fenasy 

* by ftriking mufical inftruments ; 

VOL. vh F 
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50. ‘ Near large publick trees, in places fof 

* burning the dead, on mountains, and in 
‘ groves, let thofe tribes dwell, generally known, 

‘ and engaged in their feveral works. 

51. ‘ The abode of a ChanMla and a 

* pdca muft be out of the townj they muft not 

* have the ufe of entire veflelsj their foie wealth 
‘ mtift be dogs and affes 5 

52. ‘ Their clothes muft be the mantles of 

* the deceafed; their difties for food, broken 
‘pots; their ornaments, ruftyiron; continually 

* muft they roam from place to plate : 

53. * Let no man, who regards his duty re- 
‘ ligious and civil, hold any intercourfe with 
‘ them; let their tranfaftions be confined to 

* themfelves, and their marriages only between 
‘ equals: 

54. ‘ Let food be given to them in pot- 
‘ fherds, but not by the hands of the giver; 
‘ and let them not walk by night in cities or 
‘ townsf 

‘ By day they may walk about for the 
‘ purpofe of work, diftinguifhed by the king’s 
‘ badges; and they (hall carry out the corpfe of 
‘ every one, who dies without kindred: fuch 
‘ is the fixed rule^ 

56. ‘ They fhall always kill thofe, who are 
‘ to be flain by the fentenee of the laW, and by 
‘ the royal warrant; and let them take the 
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clothes of the llain, their beds, and their or- 
naments. 

57. ‘Him, who was born of a fmful mother, 
and confequently in a low clafs, but is not 
openly known, who, though worthlefs in 
truth, bears the femblance of a Worthy man, let 
people difcover by his adts: 

58. ‘ Want of virtuous dignity, harfhnefs of 
' fpeech, cruelty, and habitual negledl of pre- 

‘ fcribed duties, betray in this world the fon of 
‘ a criminal mother. 

59. * Whether a man of debafed birth aflume 
‘ the charadter of his father or of his mother, 

‘ he can at no time conceal his origin: 

60. ‘ He, whofe family had been exalted, 

‘ but whofe parents were criminal in marrying, 

‘ has a bafe nature, according as the offence of 
'■ his mother was great or fmall. 

61. ‘In whatever country fuch men are 
‘ born, as deftroy the purity of the four claffes, 
‘ that country foon perifhes together with the na- 
‘ tives of it. 

62. ‘ Defertion of life, without reward, for 

* the fake of preferviiig a pried; or a cow, a wo- 
‘ man or a child, may caufe the beatitude of 
‘ thofe bafeborn tribes. 

63. Avoiding all injury to animated beings, 

* veracity, abftinence from theft, and from unjuf 

* feiziire of property^ cleanlinefs, and command 
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* over the bodily organs, form the compendious' 

* fyftem of duty, which Menu has ordained for 

* the four clafles. 

64. * Should the tribe fprung from a Brdh- 

* men^ by a Sudra woman, produce a fuccejjion of 

* children by the marriages of its women with 
‘ other Brahmens, the low tribe fhall be raifed 

* to the higheft in the feventh generation. 

65. ‘ As the fon of a Siidra may thus attain 
‘ the rank of a Brahmen, and as the fon of a 

* Brahmen may fink to a level with Sudras, even 

* fo muft it be with him, who fprings from a 
‘ Cjhatriya\ even fo with him, who was born 
‘ of a Vaifya. 

66. * I F there be a doubt, as to the preference 
‘ between him, who w^as begotten by a Brahmen 
‘ for his pleafure, but not in wedlock, on a Sudra 
‘ woman, and him, who was begotten by a 
‘ Sudra on a Brdhmeni, 

67. ‘ Thus is it removed: he, who was be- 

* gotten by an exalted man on a bafe woman, 

* may by his good a£ts become relpeiSable ; but 
‘ he, who was begotten on an exalted woman 
‘ by a bafe man, muft himfelf continue bafe : * 

68. * Neither of the two (as the law is fixed) 

* {hall be girt with a facred firing; not the for- 
‘ mer, becaufe his mother was low; nor the 
‘ fecond, becaufe the order of the clafTes was in- 
‘ verted. 



ON TIMES OF DISTRESS. 69 

6 g. ‘ As good grain, fpringing from good 
foil, is in all refpedts excellent, thus a man, 
fpringing from a refpedtable father by a refpe6t- 
able mother, has a claim to the whole inftitu- 
tion of the twice born. 

70. * Some fages give a preference to the 
grain ; others to the field ; and others confider 
both field and grain ; on this point the decifion 

‘ follows: 

71. ‘ Grain, caft into bad ground, wholly 
perifhes, and a good field with no grain fown 
in it, is a mere heap of clods ; 

72. ‘ But fince, by the virtue of eminent fa- 
thers, even the fons of wild animals, as Rifli- 

‘ yafringa, and others^ have been transformed 
into holy men revered and extolled, the pa- 
' ternal fide, therefore, prevails. 

73. ‘Brahma' himfelf, having compared a 
' Sudra, who performs the duties of the twice- 
■ born, with a twiceborn man, who does the 
' a6ts of a Sudra^ faid : “ Thofe two are neither 

equal nor unequal,” that is^ they are neither 
’• equal in rank^ nor unequal in bad conduB. 

74. ‘Let fuch Brahmens as are intent on the 
‘ means of attaining the fupreme godhead, and 
‘ firm in their own duties, completely perform 
‘ in order, the fix following a<Sls : 

75. ‘ Reading the Vedas, and teaching others 
‘ to read them, facrificing, and affifting others to 
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* i^icrifi^, giving ts the poor, if tbemfehes have 

* enough, and accepting gifts from the virtuous, if 
t thenfehes are poor, are the fix prefcribed a^is 

* pf the firftbprn 9lafs j 

76. * But, among thofe fix a6is of a Br&hmen^ 
f ^ree are his means of fubfiftencej affiftingto 
‘ facrifice, teaching the Veaas, and receiving 
f gifts from a purehanded giver, 

77. ‘ Three ads of duty ceafe with the Brahy 

* men, and belong not ^o the CJhatriya-, teaching 

* the Vedas, officiating at a facrifice, and, thirdly, 

^ receiving prefents; 

78. ‘ Thofe three are alfo (by the fixed rule" 
‘ of kw) forbidden to the Vaifya; fince Menu, 

* the lord of all men, prefcribed not thofe ads to 

* the two elajf 'es, military and commercial. 

79. ‘ The means of fubfiftence, peculiar to 
‘ the CJhatriya, are bearing arms, either held for 

* ftriking or miffile; to the Vaifya, merchandize, 

‘ attending on cattle, and agriculture : but with 
‘ a view to the next life the duties of both 

* a]mfgiving, reading, facrificing. 

80. ‘ Among the feveral occupations forgain- 

* ing a livelihood the moft commendable refped- 

* ively for the facerdotal, military, and mercan- 
^ tile daffies, are teaching the Veda, defending 
‘ the people, and commerce Of keeping herds 
» and flocks. 

fli. * Yet a Brahmen, unable to fubfift by hi| 
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^ 4uties juft mentioned, may live by the duty of 

* a foldier; for that Is the next in rank. 

82. ‘If it be aiked, how he muft live, fhould 
^ he be unable to get a fufiftence by either of 

* employments ; the anfwer is, he may 

* fubfift as a mercantile man, applyitig himfelf 
^ in perfon to tillage an^ attendance op cattle : 

83. ‘ But a Brahmen and a Cjhatriya^ obliged 
‘ to fubfift by the aits of a Vaifya^ muft avoid 
‘ with care, if th^ can live by keeping herds^ the 

* bufinefs of tillage, which gives great pain tQ 
‘ fentient creatures^ and is dependant on the la~ 
‘ hour of others, as bulls and fo forth^ 

84. ‘ Spme are of opinion, that agriculture is 
‘ excellent ; but it is a mode of fubfiftence, 

' which the benevolent greatly blame ; for the 
; ironmouthed pieces of wood not only wound 
’ the earth, but the creatures dwelling in it. 

85. ‘If, through want of a virtuous live- 
' lihood, they cannot follow laudable occupa- 

; tions, they may then gain a competence of 
wealth by felling commodities ufually fold 
by merchants, avoiding what ought t® be 
avoided: 

86. \ They muft avoid felling liquids of all 
forts, dreffed grain, feeds of tila^ ftones, fait, 
cattle and human creatures; 

87. ‘ All woven cloth dyed red, cloth made 
o^ fanoy of cjhuma bark, aad pf wopl, even 
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? though not red} fruit j roots, and medicinal 
^planti; , * * 

8S. * Water, iron, poifon^ flefhmeat, the 

* moonplant, and perfumes of any fort; milk^ 
f honey, buttermilk, clarified butter, oil of 

‘ wax; fugar, and blades of cus'a-gr2i£s ; 

89. * All beafts of the foreft, as deer and the. 
f like I ravenous beafts, birds, and fjh', fpi- 

* rituous liquors, «///, or indigo, and lacjhd^ 
or lac ; and all beafts with uncloven hoofs. 

90. ‘ But the Brahmen hulbandman may at 
‘ plcafure fell pure tila feeds for the purpofe of 
‘ holy rites, if he keep them not long “with a hope 
i of more gain^ and lhall have produced then} 

* by his own culture : 

91. ‘ If he apply feeds of tila to any purpofe 
‘ but food, anointing, and facred oblations, he 
‘ fhall be plunged, in the lhape of a worm, to- 
f gether with his parents, into the ordure of dogs. 

92. ^ By felling fleflimeat, lacjhd, or fait, a 

* Brahmen immediately finks low; by felling 
f milk three days, he falls to a level with a 
‘ Sudrai 

93. ‘ And by felling the other forbidden ' 
f commodities with his own free will, he alTumes 

* in this world, after feven nights, the nature of 
f a mere Vaifya. 

94. * Fluid things may, however, he bartered 
i for other fluids, but not fait for any thing 
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f liquid; fo may dreflfed grain for grain un- 
f dreffed, and fi/a fee^ for grain in the hulk, 

^ equal weights or meafures being given and 
f taken. 

95. f A MILITARY man, in diftrels, may 
f fubfift by all thefe means, but at no time muft 
f he have recourfe to the higheft, or facerdotal^ 

‘ fund ion. 

96. ‘ A man of the loweft clafs, who, 

* through covetoufnefs, lives by the ads of the 
f higheft, let the king ftrip of all his wealth and 
‘ inftantly banifli ; 

97. ‘ His own office, though defedively per- 
^ formed, is preferable to that of another, 

♦ though performed completely; for he, who 
^ ivithouf necejity difcharges the duties of an-r 
J other clafs, immediately forfeits his own. 

98. ‘ A MERCANTILE man, unable to fubfift 
f by his own duties, may defcend even to the 
f fervile ads of a Sudra^ taking care never to do 
‘ what ought never to be done; but, when he 
‘ has gained a competence, let him depart from 
^ fervice. 

99. ‘ A MAN of the fourth clafs, not finding 
f employment by waiting on the twiceborn, 
‘ while his wife and fon are tormented with 
f hunger, may fubfift by handicrafts : 

100. ‘ Let him principally follow thofe me- 
i chanical occupations, as joinery and mafonry, or 
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f thof? various pra£tica| arts, as painting 
‘ •writing, by following whiph, He may ferve the 

* twiceborn. 

101. * Should a brahmen, afflidled and pin-; 

* ing through want of food, choofe rather to re- 
^ main fixed in the path of his own duty, than 

* to adopt the practice of Faifyas^ Ipt; hii^ in 
? this manner; 

102 . * The Brahmen, having fallen into dif- 

* trefs, may receive gifts from any perfon what- 

* ever; for by no facred rule can it be flvoiwn, 
' that abfolute purity can be fullied. 

103. * From inteipreting the Veda, from offi- 
< ciating at facrifices, or front taking prefents, 

* though in modes generally difapprpyed, no fin 
‘ is committed by priefts in dijlrefs\ fpr they are 

* pure as fire or water. 

104. * He, who receives food, when his life 
*. could not otherwife be fuftained, from any 
f man whatever, is no more tainted by fin, than 

the fubtil ether by mud ; 

105. ‘ Aji'garta, dying with hunger, was 

* going to deftroy his own fon ( named S'unah- 

* sVp’ha) by felling him for fome cattle', yet he, 

* was guilty of no prime, fince he only fought a 
\ remedy agtunft famifhing: 

106 . ‘ Va'made'va, who well knew right 

* and wrong, was by no means rendered impure, 

‘ though defirous, when oppieffed mth hunger y 
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* of eating the fl$l!h of dogs for the prefervatloa 
f of his life : 

107. ‘ Bharadwa'ja, eminent in devotion, 

‘ when he and his fon were almoft ftarved in a 

* dreary foreft, accepted feveral cows from the 
‘ paipenter Vridhtj : 

J08. ‘ Viswa'mitra too, than whom none 
‘ better knew the diftindions between virtue 
‘ and vice, refolved, when he was perifhing with 
‘ hunger, to eat the haunch of a dog, which he 
^ had received from a Chanddla, 

109. * Among the a^s generally difapprovedy 
\ namely y accepting prefents from low men^ aflift- 
‘ ing them to facrifice,and explaining the fcripture 
\ to them, the receipt of prefents is the meaneft 

* in this world, and the moft blamed in a Brdh^ 
^ men after his prefent life.j 

110. * Becaufe affifting to facrifice and ex- 
‘ plaining the fcripture are two afts always per- 
\ formed for thofe, whofe minds have been im- 
? proved by the facred initiation’, but gifts are 
‘ alfo received from a fervile man of the lowefl: 
‘ clafs. 

111. ‘ The guilt, incurred by affifting low 
^ men to facrifice and by teaching them the 

• fcripture, is removed by repetitions of the 

‘ and oblations to fire; but that, incurred 

* by accepting gifts from themy is expiatecj only 
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^ by abandoning the gifts arid by rigorous devo- 
tion. 

1 1 2. * It were better for a Brahmen^ who 
could not maintain himfelf, to glean ears and 

^ grains after jbiarveft from the field of any perfon 

* whatever: gleaning whole ears would be better 
^ than accepting a prefent, and picking up fm- 
^ gle grains would be ftill more laudable. 

1 13. ‘ Brdhmens, who keep houfe, and are in 
^ want of any metals except gold and filver^ or of 

* other articles for good ufes^ may alk the king 
^ for them, if he be of the military clafsj but a 
» king, known to be avaricious and unwilling to 
f give, muft not be folicited. 

1 14. ‘ The foremoft, in order, of thefe things 

* may be received more innocently than that, 
‘ which follows it : a field untilled, a tilled field, 
f cows, goats, fheep, precious metals or gems, 
^ new grain, drefled grain. 

1 15. * There are feven virtuous means of 

* acquiring property; fucceflion, occupancy or 
‘ donation, and purchafe or exchange, which are 
*: allowed to all clajfes', conqueft, which is peculiar 
‘ to the military clafs\ lending at intereft, huf- 
‘ bandry or commerce, which belong to the mer~ 

* cantile clafs\ and acceptance of prefents, by the 
^ facer dotal clafs, from refpe£table men. 

1 16 J ‘ Learning, except that contained in the 
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* fcriptures^ art, as mixing perfumes and the 

* likty work for wages, menial fervice, attend- 
‘ ance on cattle, traffick, agriculture, content 
‘ with little, alms, and receiving high intereft 

* on money, are ten modes of fubfiftence in times 
‘ of diftrefs. 

1 1 7. ‘ Neither a prieft nor a military man, 

‘ though diftreffed^ muft receive intereft on loans; 

* but each of them, if he pleafe, may pay the 

* fmall intereft permitted by law, on borrowing 
‘ for fome pious ufe, to the fmful man, who de- 
‘ mands it, 

1 18. ‘A MILITARY king, who takes even a 

* fourth part of the crops of his realm at a time 
‘ of urgent neceflity, as of war or invafon^ and 
‘ protedls his people to the utmoft of his power, 
‘ commits no fin : 

1 19. ‘ His peculiar duty is conqueft, and he 
‘ muft not recede from battle; fo that, while he 
‘ defends by his arms the merchant and huf- 
‘ bandman, he may levy the legal tax as the 
‘ price of protedlion. 

120. ‘ The tax on the mercantile clafs, which 

* in times of profperity muji be only a twelfth part 
‘ of their crops^ and a fiftieth of their perfonal 

* profits^ may be an eighth of their crops in a 

* time of difirefs, or a fixth, which is the medium, 

* or even a fourth in great publick adverfity ; but 
‘ a twentieth of their gains on money, and 
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‘other moveables, is the higheft ferving 
‘ men, artifans, and mechanicks muft aflift by 
^ their labour, but at no time pay taxes. 

12 1. ‘If a Siidra waht a fubfiftence and 

* cannot attend a prieji^ he may ferve a Cpa^ 
‘ triya\ or, if he cannot 'wait on a foldier by birth,' 

* he may gain his livelihood by ferving an opu- 
‘ lent Vafya. 

122. ‘ To him, who ferves Brd/z/wm with a 

* view to a heavenly reward, or even with a 

* view to both this life and the next, the union 

* of the word Brahmen with his name of fervant 

* will afliiredly bring fuccefs. 

123. ‘Attendance on Brahmens ■ xe, pro- 

* nounced the beft work of a Siidra: whatever 
‘ elfe he may perform will comparatively avail 

* him nothing. 

124. * They mull allot him a fit mainte- 

* nance according to their own circumftances, 
‘ after confidering his ability, his exertions, and 

* the number of thofe, whom he muft provide 
‘ with nourilhment: 

125. ‘ What remains of their drelTed rice 

* muft be given to him; and apparel which 
‘ they have worn, and the refufe of their grain, 
‘ and their old houfehold furniture. 

126. ‘ There is no guilt in a man of the 

* fervile clafs, loho eats leeks and other forbidden 
‘ vegetables: he muft not have the facred invef- 
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* titure; he has no bufinefs with t&e duty of 

* making oblations to Jire and the like\ but there is 

* no prohibition againft his offering dr effed grain 
‘ as a facrificet by way of difcharging his own 

* duty. 

lay. ‘ Even Shdras, who arc anxious to 

* perform their entire duty, and, knowing what 

* they (hould perform, imitate the pradice of 

* good men in the houfehold facraments, but 

* without any holy text, except thofe containing 

* praife and falutation^ are fo far from finning, 

* that they acquire juft applaufe: 

128. * As a Sudra^ without injuring another 

* man, performs the lawful ads of the twice- 

* born, even thus, without being cenfured, he 

* gains exaltation in this world and in the 

* next. 

129. * No fuperfluous colledion of wealth 
‘ muft be made by a Sudra, even though he 
‘ has power to make it, fince a fervile man, 
< who has amafled riches, becomes proud, and, 

* by his infolence or negleSl, gives pain even to 
‘ Brahmens. 

130. ‘ Such, as have been fully declared, 

* are the feveral duties of the four claffes in dis- 

* trefs for fubfiftence; and, if they perform 

* them exadly, they fliall attain the higheft 

* beatitude. 
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131. ‘Thus has been propounded the ty^ 
‘ ftem of duties, religious and civil, ordained 
‘ for all clafles : I next will declare th6 pure law 
‘ of expiation for fm/ 
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t. * Him, who intends to marry for the 

* fake of haviiig iflue; him, who wiflies to 

* make a facrifice ; him, who travels J him, who 

* has given all his wealth at a facred rite ; him, 

* who delires to maintain his preceptor, his 

* father, or his mother ; him, who needs a 

* maintenance for himfelf, when he fir ft reads the 

* Vedas, and him, who is alBidled with illnefs ; 

2. ‘ Thefe nine Brahmens let mankind con- 

* fider as virtuous mendicants, called fndtacas\ 

* and, to relieve their wants, let gifts of cattle ot* 

* gold be prefented to them in proportion to 

* their learning : 

3. ‘ To thefe moft excellent Brahmens muft 
‘ rice alfo be given with holy prefents at obla-- 

* tions to fire and mtbin the confecrated circle ; 

* but the dreffed rice, which others are to re- 

* ceive, muft be delivered on the outfide of the 

* lacred hearth : gold and the like may be given 
‘ any •where, 

4. * On fuch Brdhment, as well know the 

VOL. VI. G 



82 


ON PENANCE 


* Feda, let the king beftow, as it becomes him, 

‘ jewels of all forts, and the folemn reward for 
‘ officiating at the facrifice. 

5. ‘ He, who has a wife, and, having beg- 

* ged money to defray his nuptial expences^ mar* 

‘ ries another woman, fhall have no advantage 

* but fenfual enjoyment: the offspring belongs 
‘ to the beftower of the gift. 

6. ‘ Let every man, according to his ability, 

‘ give wealth to Brahmens detached from the 
‘ world and learned in fcripture : fuch a giver 
‘ fhall attain heaven after this life. 

7. ‘ He alone is worthy to drink the juice of 
‘ the moonplan^ who .keeps a provifion of 

* grain fufficient to fupply thofe, whom the law 

* commands him to nourifli, for the term of 
‘ three years or more; 

8. ‘ But a twiceborn man, who keeps a lefs 
‘ provifion of grain, yet prefumes to tafte the 
‘ juice of the moonplant, fhall gather no fruit 
‘ from that facrament, even though he tafte it at 
‘ the firft, or folemn^ ?nuch lefs at any occafionaly 
‘ ceremony. 

. 9. ‘He, who bellows gifts on ftrangers nvitb 

* a view to worldly fatne^ while he fuffers his fa- 
‘ mily to live in diftrefs, though he has power 
' to fupport them.^ touches his lips with honey, 

* but fwallows poifon j fuch virtue is counter- 
‘ feit: 
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I o. ‘ Even what he does for the fake of his 

* future fpiritual body, to the injury of thofe, 

* whom he i« bound to maintain, Ihall bring 
‘ him ultimate mifery both in this life and in 
‘ the next. 

11. ‘ Should a facrifice, performed by any 
‘ twiceborn facrificer, and by a Brahm.n efpe- 

cially, be imperfect from the want of fome in- 
‘ gradient, during the reign of a prince, who 
‘ knows the law, 

1 2. ‘ Let him take that article, for the com- 
‘ pletion of the facrifice, from the houfc of any 
‘ Vaifya, who pofTefles confiderable herds, but 

* neither facrifices, nor drinks the juice of the 
‘ moonplant : 

13. ‘If fuch a Vaifya be not near, he may 
‘ take two or three fuch neceflary articles at 

* pleafure from the houfe of a Sudra\ fmee a 

* Sudra has no bufinefs with folemn rites, 

14. ‘ Even from the houfe of a Brahmen or 

* a CJiiatriya^ who poffelfes a hundred cows, 
‘ but has no confecrated fire, or a thoufand 
‘ cows, but performs no facrifice with the moon- 

* plants let a prieft without fcruple take ti>e 

* articles wanted. 

15. ‘ From another Brahmen, who edntinu- 
‘ ally receives prefents but never gives, let him 

* take fuch ingredients of the facrifice, if not 

G 2 
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* beftowed on requejl: fo fliall his fame be fpread 

* abroad, and his habits of virtue increafe. 

1 6. ‘ Thus, likewife, may a Brahmen^ who 

* has not eaten at the time of fix meals, or has 
fajled three whole days, take at the time of the 

‘ feventh ineal, or on the fourth morning, from 

* the man, who behaves bafely by not offering 

* him food, enough to fupply him till the mor- 
‘ row: 

17. ‘ He may take it from the floor, where 

* the grain is trodden out of the hulk, or from 

* the field, or from the houfe, or from any 

* place whatever ; but, if the owner alk why he 

* takes it, the caufe of the taking muft be de- 

* dared. 

18. ‘ The wealth of a virtuous Brahmen 

* muft at no time be feized by a CJhatriya ; 
‘ but, having no other means to complete a facri- 
*fce, he may take the goods of any man, who 
‘ ads wickedly, and of any, who performs not 

* his religious duties ; 

19. * He, who takes property from the bad 
^for the purpofe before-mentioned, and beftows it 
‘ on the good, transforms himfelf into a boat, 
‘ and carries both the good and the bad over a fea 
‘ of calamities. 

20. ‘ Wealth, poflelTed by men for the per- 
‘ formance of facrifices, the wife call the pro- 
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‘ perty of the gods ; but the wealth of men, 
‘ who perform no facrifice, they confider as the 
‘ property of demons. 

21. * Let no pious king fine the man, who 
‘ takes by jtealth or by force what he wants to 

* make a facrifice perfeSi j fince it is the king’s 
‘ folly, that caufes the hunger or wants of a 

* Brahmen: 

22. ‘ Having reckoned up the perfons, whom 

* the Brahmen is obliged to fupport, having af- 

* certained his divine knowledge and moral 
‘ condu6>, let the king allow him a fuitable 
‘ maintenance from his own houfehold; 

23. ‘ And, having appointed him a mainte- 

* nance, let the king proteft him on all fides; 
‘ for he gains from the Brahmen^ whom he pro- 

* te£ls, a fixth part of the reward for his virtue. 

24. ‘ Let no Brahmen ever beg a gift from 

* a Sudra\ for, if he perform a facrifice after 

* fuch begging, he fhall, in the next life, be 

* born a Chanddla. 

25. ‘ The Brahmen, who begs any articles 

* for a facrifice, and difpofes not of them all for 
‘ that purpofe, lhall become a kite or a crow 
‘ for a hundred years. 

26. * Any evilhearted wretch, who, through 

* covetoufnefs, fhall feize the property of the 

* gods or of Brdhmens, fhall feed in another 

* world on the orts of vultures. 
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27. * The facrifice Vaifa^dnari muft be con<* 

‘ ftantly performed on the fir ft day of the nev^ 

‘ year, or on the new moon of Chakra^ as an 

* expiation for having omitted through mere for- 

* the appointed facrifices of cattle a*id 
‘ the rites of the moonplant : 

28. * But a twiceborn man, who, without 

* neceffity, does an a 61 ; allowed only in a cafe 

* of neceftity, reaps no fruit from it hereafter: 

* thus has it been decided. 

29. * By the Vtfwidevas^ by the Sddhyas^ and 

* by eminent Rtjhif of the facerdotal clafs, the 

* fubftitute was adopted for the principal aft, 

* when they were apprehenfive of dying in 

* times of eminent peril ; 

30. ‘ But no reward is prepared in a future 

* ftate for that illminded man, who, when able 

* to perform the principal facrificc, has recourfe 
‘ to the fubftitute. 

31. ‘ A Priest, who well knows the law, 

* needs not complain to the king of any grievous 

* injury ; fince, even by his own power, he may 

* chaftife thofe, who injure him: 

32. ‘ His own power, •which depends on him- 
‘ fclf alone, is mightier than the royal power, 
‘ ii'hich depends on other men: by his own might, 

* therefore, may Brahmen coerce his foes. 

33. ‘ He may ufe, without hefitation, the pow- 

* erful charms revealed to At’harvan, and 
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* by him to Angirasj for fpe®ch is the weapon 
‘ of a Brahmen: witif that he may deftroy his 

* oppreflbrs. 

34. * A foldicr may avert danger from him- 

* felf by the ftrength of his arm ; a merchant 

* and a mechanick, by their property; but the 
‘ chief of the twiceborn, by holy texts and ob- 
‘ lations to fire. 

35. ‘ A prieft, who performs his duties, who 

* juftly corrects his children and pupils, who ad- 

* vifes expiations for fin, and who loves all ani- 

* mated creatures, is truly called a Brdhmen : to 
‘ him let no man fay any thing unpropitious, 
‘ nor ufc any offenfive language. 

36. * Let not a girl, nor a young woman 

* married or unmarried, nor a man with little 

* learning, nor a dunce, perform an oblation to 

* fire ; nor a man difeafed, nor one uninvefted 

* with the facrijicial firing', 

yj. * Since any of thofe perfons, who make 

* fuch an oblation, (hall fall into a region of 

* torture, together with him, who fuffers his 
‘ hearth to be ufed : he alone, who perfedly 

* knows the facred ordinances, and has read all 
‘ the Vidas, muft officiate at an oblation to holy 

* fire. 

38. * A Brdhmen with abundant wealth, who 
‘ prefents not the- prieft, that hallows his fire, 

* with a horfe confecrated to Praja'pati, 
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* becomes ciqual to on« who has no fire hal- 

f lowest, * 

39. * Let him, who believes the fcrlpture, 

♦ and keeps his organs in fubje< 5 lion, perform 
f all other pious ads ; but never in this world 
^ let him oiFer a facrifice with trifling gifts to 

* the officiating prieft : 

40. ‘ The organs of fenfe and adion, repu- 

* tation iff this life^ a heavenly manfion in the 

♦ next^ life itfelft a great name after deaths chiU 

* dren, and cattfe, are all deftroyed by a facri» 

* fice offered with trifling prefents j let no man, 

♦ therefore, lacrifice without liberal gifts. 

41. * The prieft, who keeps a facred hearth, 
^ but voluntarily negleds the morning and even- 

* mg oblations to his fires, muff perform, in the 
f ntanner to be deferibedy the penance chdndrdyana 
f for one month ^ fince that negledl is eqnally 

♦ finful with the flaughter of a fon. 

- * They, who receive property from a 

< Siidra for the performance of rites to confe- 

♦ crated fire, are contemned as minifters of the 
^ hafe, by »U fMch as pronounce tejfts of the 
*Fedat . 

^ 43. ^ Of thofe ignorant prieffs, who ferve 

♦ the holy fire for the wealth of a Sidra, the 
,* giver fhah always tread on the foreheads, atid 

< thus pafs over miferies in thn gloom of death. 

44i ^ Evpav man, who does not an ad pre« 
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* fcribed, or does an aft forbidden, or is guilty 

* of excefs even in legal gratifications of the 
‘ fenfes, muft perform an expiatory penance. 

45. ‘ Some of the learned confider an expia- 

* tion as confined to involuntary fin; but others, 

* from the evidence of the Flda^ hold it efFec- 

* tual even in the cafe of a voluntary offence: 

46. ‘ A fin, involuntarily committed, is re- 

* moved by repeating certain texts of the fcrip- 

* ture ; but a fin committed intentionally, 

* through firange infatuation, by harfh penances 

* of dliferent forts. 

47. ‘ If a twiceborn man, by the will of 

* God in this world, or from his natural birth, 

* have any corporeal mark of an expiable fin 

* committed in this or a former ftate, he muft 

* hold no intercourfe with the virtuous, while 

* his penance remains unperformed. 

48. ‘ Some evilminded perfons, for fins com- 

* mittcd in this life, and fome for bad aftions 

* in a preceding ftate, fuffcr a morbid change 

* in their bodies: 

49. ‘ A ftealer of gold from a BrMmea has 

* whitlows on his nails j a drinker of fpirits, 
‘ black teeth ; the flayer of a Brahmen^ a ma- 

* rafmus j the violator of his guru’s bed, a de- 

* formity in the generative organs ; 

50. ‘ A malignant informer, fetid ulcers in 

* his noftrils} a falfe detraftor, (linking breath j 
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* a dealer of grain, the defeat of Tome limb ; a 

* mixer of bad wares with good, fome redundant 

* member; 

51. ‘ A ftealer of drefled grain, dyfpepfia ; 

‘ a ftealer of holy words, or an unauthorized 

* reader of the feriptures, dumbnefs ; a ftealer 

* of clothes, leprofyj a horfeftealer, lamenefs; 

52. * The ftealer of a lamp, total blindnefs ; 

* the mifehievous extinguilher of it, blindneft 

* in one eye j a delighter in hurting fentient 
•creatures, perpetual illnefs; an adulterer, 

* windy fwelling in his limbs : 

53. ‘ Thus, according to the diverftty of ac- 

* tionSj'are born mehdefpifed by the good, ftupidi 

* dumb, blind, deaf, and deformed. 

54. ‘ Penance, therefore, muft invariably be 
•performed for the fake of expiation; fince 
•they, who have not expiated their fins, will 

* again fpring to birth with difgraceful marks. 

55. * Killing a brahmen, drinking for- 

* bidden liquor, ftealing gold from a prieft, 

* adultery with the wife of a father, natural or 

* fpiritual, and affbeiating with fuch ks commit 

* thofe offences, wife legiflators muft declare to 

* be crimes in the higheft degree, in refpeSi of 

* thofe after mentioned, but lefs than incejl in a 
‘ direB line, and fome others. 

56. * False boafting of a high tribe, malig- 

* nant information, before the king, of a crimU 
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* nal who mujl fuffer deaths and Rifely accufinga 

* fpiritual preceptor, are crimes in the fecond de- 

* gree, and nearly equal to killing a Brahmen^ 

57. * Forgetting the texts of fcripturc, (how- 

* ing contempt of the Feda^ giving falfe evi- 

* dence without a bad motive^ killing a friend 

* without malice, eating things prohibited, or, 

* from their manijejl impurity, unfit to be tailed, 

‘ are fix crimes nearly equal to drinking fpirits; 

‘ but perjury and homicide require in atrocious cafes 

* the harjheft expiation^ 

58. ‘ To appropriate a thing depofited or 

* lent for a time, a human creature, a horfe, 

* precious metals, a field, a diamond, or any 
‘ other gem, is nearly equal to ftealing the gold 
< of a Brahmen, 

59. ‘ Carnal commerce with fillers by the 

* fame mother, with little girls, with v^omen 

* of the low ell mixed clafs, or with the, wives 

* of a friend or of a fon, the wife mull conlider 

* as nearly equal to a violation of the paternal 

* bed. 

60. * Slaying a bull or cow, facrificing 

* what ought not to be lacrificed, adultery, fell- 

* ing onelclf, deferting a preceptor, a mother, 

* a father, or a fon, omitting to read the ferip- 
*• ture, and negledl of the fires preferibed by the 

* Dhermafaflra only, 

61. * The marriage of a younger brother be- 
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* fare the elder, and that elder’s omiflion td 

* marry before the younger, giving a daughter 

* to Cither of them, and ofSciating at their 

* nuptial facrifiee, 

62. * Defiling a damfel, ufury, want of per- 

* fc6l chaftity in a ftudent, felling a holy pool 
f or garden, a wife, or a child, 

63. ‘ Omitting the facred inveftiture, aban- 

* doning a kinfman, teaching the Feda for hire, 

* learning it from a hired teacher, felling com- 

* modities, that ought not to be fold, 

64* * Working in mines of any fort, engaging 

* in dyieSf bridges y or other great mechanical 

* works, fpoiling medicinal plants repeatedly y 
‘ fubfifting by the harlotry of a wife, offering 

* facrifices and preparing charms to deftroy the 
*• innocent y 

65. ‘ Cutting down green trees for firewood, 

* performing holy rites with a felfifli view 

* merely, and eating prohibited food once with’- 

* out a previous defgn^ 

66. ‘ Negleding to keep up the confecrated 
‘ fire, ffealing any valuable thing bejides goldy 
‘ nonpayment tof the three debts, application to 

* the books of a falfe religion, and exceflive at- 
‘ tention to raufick or dancing, 

67. ‘ Stealing grain, bafe metals, or cattle, 

* familiarity by the twiceborn with women, who 
‘ have drunk inebriating liquor, killing without 
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* malice, a woman, a Sudra, a Vaifya, or a Cjha^ 

* triya, and denying a future ftate of rewards 

* and punifhments, are all crimes in the third 

* degree, but higher or lower according to circum- 

* Jlances. 

68. * Giving pain to a Brahmen, fmelling at 

* any fpirituous liquor or any thing extremely 

* fetid and unfit to be fmelt, cheating, and un- 

* natural pracfices with a male, are conlidered 
‘ as caufing a lofs of clafs. 

69. * To kill an afs, a horfe, a camel, a deer, 

* an elephant, a goat, a fheep, a fifh, a fnake, or 

* a buffalo, is declared an offence, which de- 
‘ grades the killer to a mixed tribe. 

70. * Accepting prefents from defpicable 

* men, illegal traffick, attendance on a Sudra 

* mafter, and fpeaking falfehood, muft be con- 

* fidered as caufes of exclufion from focial re- 

* parts. 

71. ‘ Killing an infed, fmall or large, a 
‘ worm, or a bird, eating what has been brought 

* in the fame bafket with fpirituous liquor, fteai- 
‘ ing fruit, wood, or flowers, and great pcrtur- 
‘ bation of mind on trifling occafions, are of- 

* fences which caufe defilement, 

72. * You fhall now be completely inrtru6l- 

* ed in thofe penances, by which all the fins 

* juft mentioned are expiable. 

73. ‘ If a Brahmen have killed a man of the 
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‘ iacerdotal clals, without malice prepenfe, the 
*jlayer being far fuperior to the Jlain in good qua- 

* Ikies f he muft himfelf make a hut in a foreft 

* and dwell in it twelve whole years, fubfifting 

* on alms for the purification of his foul, placing 

* near him, as a token of his crimes the Jkull of 
^the fain, if he can procure it, or, if not, any hu- 

* man Jkull. The time of penance for the three 
‘ lower clajfes muf be twenty four, thirty fx, and 
*• forty eight, years. 

74. * Or, if the fayer be of the military clafs, 

* he may voluntarily expofe himfelf as a mark 

* to archers, who know his intention ; or, ac- 

* cording to circumfances, may call himfelf head- 
‘ long thrice, or even till he die, into blazing 
‘ fire. 

75. ^ Ov, if he be a king, and few a prief 
*• without malice or knowledge of his clafs, he may 
‘ perform, with prefents of great wealth, one of 
‘ the following facrifices an Afwamedha, or a 
‘ Swerjit, or a Gofava, or an Abhijit, or a Vif- 
‘ wajit, or a Trivrtt, or ait Agnifotut. 

76. ‘ Or, to expiate the guilt of killing a 
‘ prieft without knowing him and without defgn, 

* the killer may walk on a pilgrimage a hundred 

* ydjanas, repeating any one; of the Vedas, eating 

* barely enough to fuftain life, and keeping his 
‘ prgans in perfedl fubjedion j 

. 77. ‘ Or, if in that cafe the fayer be unlearned 
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*^but rich, he may give all his property to fome 

* Brahmen learned in the Veda, or a fufficiency 
‘ of wealth for his life, or a houfe and furniture 
‘ to hold while he lives: 

78. ‘ Or, eating only fuch wild grains as are 
‘ offered to the gods, he may walk to the head 

* of the river Sarafwati againff the courfe of 

* the ffream; or, fubfifting on very little food, 
*■ he may thrice repeat the whole colle£lion of 
‘ Vedas, or .the Rich, Yajuf, and Sdman. 

79. ‘ Or, his hair being fhorn, he may dwell 

* near a town, or on paftureground for cows, 

‘ or in fome holy place, or at the root of a fa- 

* cred tree, taking pleafure in doing good to 

* cows and to hrdJmens', 

80. ‘ There, for the prefervation of a cow 
‘ or a Brahmen, let him inffantly abandon life; 
‘ fince the preferver of a cow or a Brahmen. 

* atones for the crime of killing a prieft : 

81. ‘ Or, by attempting at leaft three times 
‘ forcibly to recover from robbers the property 
‘ of a Brahmen, or by recovering it in one of 
‘ his attacks, or even by lofing his life in the 
‘ attempt, he atones for his crime, 

_ 8?. ‘ Thus, continually firm in religious 
‘ aufterity, chaftc as a ft udent in the firft order, 
‘ with his mind intent on virtue, he may ex- 
‘ipiate the guilt of undefgnedly killing a Br(jih- 

* men, after the twelfth year has expired. 
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83. Or, if a virtuous Brahmen umntintidft* 
ally kill another ^ njofio had no good quality^ he 

‘ may atone for his guilt by proclaiming it in 
‘an afllmbly of priefts and military men, at 

* the facrifice of a horfe, and by bathing with 

* other Brahmens at the clofe of the facrifice : 

84. * Brahmens are declared to be the bafis, 

* and CJhatriyas the fummit, of the legal lyftem; 
' he, therefore, expiates his offence by fully 

* proclaiming it in fuch an aflembly. 

85. ‘ From his high birth alone, a Brahmen 

* is an obje<ft of veneration even to deities: his 

* declarations to mankind are decifive evidence; 

* and the Vida itfelf confers on him that cha- 

* rafter, 

86. * Three at leaft, who are learned in the 

* Veduy (hould be affembled to declare the proper 

* expiation for the fin of a priejly but, for the 

* three other clajfet, the number muji be doubled^ 

* tripled, and quadrupled: what they declare 

* {hall be an atonement for finners j fince the 

* words of the learned give purity, 

87. ‘ Thus a Brahmen, who has performed 

* one of the preceding expiations, according to 

* |/ 5 r circumjlances of the homicide and the eba^ 

* rasters of the perfons killed and killingn^ with his 

* tyhole mind fixed on God, purifies his {bul, 

* and removes the guilt of flaying a man of hii 

* own dais: 
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S8» * He mull perform the fame penance 

* for killing an embryo# //;e fex qf which was 

* unknown, but whofe parents were facerdotal^ 

* or a military or a commercial man employed 

* in a facrifice, or a Brdhmem woman, who has 

* bathed after temporary uncleannefs ; 

89. ‘ And the fame for giving falfe evidence 

* in a caufe concerning land or gold or preciouf 
‘ commodities^ and for accufing his preceptor un- 
‘ juftly, and for appropriating a depofit, and 
‘ for killing the wife of a prieft, who keeps a 

* confecrated fret or for flaying a friend. 

90. * Such is the atonement ordained for 

* killing a priefl: without malice‘s but for killing 

* a Brahmen with malice prepenfe, this is no 
‘ expiation s the term of twelve years muji be 
‘ double d^ or, if the cafe was atrocious ) the mur- 

* derer muft aBually die in flames or in battle. 

91. * Any twiceborn man, who has inten- 

* tionally drunk fpirit of rice, through perverle 

* delulion of mind, may drink more fpirit in 

* flame, and atone for his offence by feverely 

* burning his body 5 

92. * Or be may drink boiling hot, until he 

* die, the urine of a cow, or pure water, or 

* milk, or clarified butter, or juice expreffed' 

* from cowdung \ 

93. ^ Or, if he tajled it unknowingly^ he may 
‘ expiate the fin of drinking fpirituous liquoff 

VOL. VI. H 



98 ON PENANCE 

* by eating only fbme broken rice or grains of 

* tila^ from which oil has been extra6led, once 

* every night for a whole year, wrapped in 
‘ coarfe vefture of hairs from a cow’s tail, or 
*Jitting unclothed in his bottfe, wearing his locks 

* and beard uncut, and putting out the flag of 
‘ a tavern-keeper. 

94. * Since the fpirit of rice is dijiilled from 

* the Mala, or filthy refufe, of the grain, and 

* fince Mala is alfo a name for fin, let no Brdh- 

* men^ Cjhatriyay or Vafya drink that fpirit. 

95. * Inebriating liquor may be confidered 
‘ as of three principal forts; that extradled from 

dregs of fugar, that extra< 51 ed from bruifed 
‘ rice, and that extracted from the flowers of 
‘ the Madhuca: as one, fo are all ; they fhall 
‘ not be tailed by the chief of the twiceborn. 

96. ‘ Thofe liquors, and eight other forts, 

* with the flefh of animals, and Afava, the 

* moll pernicious beverage, prepared with nar- 
‘ cotick drugSy are fwallowed at the juncates of 

* Yacjhas, Racjbqfas, and Pifdchas: they lhall 
‘ not, therefore, be tailed by a Brahmen^ who 
‘ feeds on clarified butter offered to gods. 

97. ‘ A Brahmen^ ftupefied by drunkennefs, 

* might fall on fomething very impure, or might 

* even, when intoxicated, pronounce a fecret 

* phrafe of the Vedut or might do Ibme other 
‘ aft, which ought not to be done- 
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98. * When the divine fpirit, or the Ught of 

* holy knowledge, which has been infufed into 

* his body, has once been fprinkled with any 

* intoxicating liquor, even his prieftly charac- 

* ter leaves him, and he links to the low degree 

* of a Sudra. 

99. * Thus have been promulgated the ’(ra- 

* rious modes of expiation for drinking fpirits: 

* I w'ill next propound the atonement for fteal- 

* ing the gold of a prieft to the amount of a fu- 

* verna. 

100. ‘ He, who has purloined the gold of a 

* Brdbmen^ muft haften to the king, and pro- 

* claim his offence ; adding, “ Inflid on me 
“ the punifhment due to my crime.” 

101. ‘ Then (hall the king himfclf, taking 
‘from him an iron meiCt, which the criminal muft 

* beaY on his Jboulder, ftrike him with it once ; 

‘ and by that ftroke, whether he die or he only 
‘ left as dead, the thief is rcleafed from fin : a 
‘ Brahmen by rigid penance alone can expiate 
‘ that offence ; another twiceborn man may alfo 

* perform fuch a penance at his eledlion. 

102. ‘ The twiceborn man, who defires to 
‘ remove by auftere devotion the taint caufed 
‘ by ftcaling gold, niull: perform in a foreft, co- 

* vered with a mantle of rough bark, the pe- 
‘ nance before ordained for him, who without 

* malice prepenfe has killed a Brahmen. 

H 2 
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103. ‘ By thefe expiations may the twicebora 

* atone for the guilt of ftealing gold from a 

* prieft ; but the (in of adultery with the wifq 

* of a father, natural or fpiritual, they muft ex- 
‘ piate by the following penances. 

104. ‘ He, who knowingly and aBually has 
defiled the wife of his father, Jhe being of the 

* fame clafsy muft extend himfelf on a heated 
‘ iron bed, loudly proclaiming his guilt ; and, 

* there embracing the red-hot iron image of a 

* woman, he (hall atone for his crime by death} 

105. ‘ Or, having himfelf amputated his 

* penis and ferotum, and holding them in his 

* fingers, he may walk in a direft path toward 
‘ the fouthweft, or the region of Nirriti, un- 

* til he fall dead on the ground : 

106. ‘ Or, if he had mijlaken her for another 

* womaHy he may perforrn for a whole year, 

* with intenle application of mind, the penance 
‘ prajapatyot with part of a bed, or a human 
‘ bone^ in his hand, wrapped in vefturc of coarfc 

* bark, letting his hair and beard grow, and 

* living in a deferted foreft : 

107. * Or, if Jhe was of a lower clafs and a 

* corrupt womany he may expiate the (in of vio- 

* dating the bed of his father, by continuing the 

* penance cbdndrdyana for three months, al- 
‘ ways mortifying his body by eating only fo- 

* reft herbs, or wild grains boiled in water. 
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iciS. ‘ By the preceding penances may fin- 

* nets of the two higher degrees atone for their 
‘ guilt; and the lefs offenders may expiate theirs 
‘ by the following auftefities. 

109. ‘ He, who has committed the fmaller 

* offence of killing a cow iviihout malice, muft 

* drink for the firfl month barleycorns boiled 
‘ foft in water; his head muft be fhaved en- 

* tirely; and, covered with the hide of the fain 
‘ cow, he muft fix his abode on her late pafture 
‘ ground : 

no. ‘He may eat a moderate quantity of 

* wild grains^ but without any factitious fait, 
‘ for the next two months at the time of each 
‘ fourth repaft, on the evening of every fecond 
‘ day, regularly bathing in the urine of cows, 

* and keeping his members under controul: 

111. ‘ All day he muft wait on the herd, 
‘and ftand quaffing the duft railed by their 
‘ hoofs; at night, having fervilely attended and 
‘ ftroked and faluted them, he muft furround 
‘ them with a fence, and fit near to guard 
‘ them: 

1 1 2. * Pure and free from paffion, he muft 
‘ ftand, while they ftand; follow them, when 
‘ they move together ; and lie down by them, 
‘ when they lie down; 

1 13. * Should a cow be fick or terrified by 
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* tigers or thieves, or fall, or ftick in mud, he 
‘ muft relieve her by all poflible means : 

114, * In heat, in rain, or in cold, or while 
' the blaft furioully rages, let him not feek his 

* own (belter, without firft (heltering the cows 
‘ to the utmoft of his power. 

■ I15. ‘ Neither in his own houfe, or field, or 

* floor for treading out grain, nor in thofe of 
‘ any other perfon, let him fay a word of a 

* cow, who eats corn or grafs^ or of a calf, wlio 

* drinks milk: 

1 1 6. ‘By waiting on a herd, according to 

* tbefe rules, for three months, the flayer of a 

* cow atones for his guilt ; 

1 1 7. ‘ But, his penance being performed, 

* he muft give ten cows and a bull, or, his 

* (lock not being fo large, muft deliver all he 
•poireffes, to fuch as beft know the Veda. 

1 18. ‘The preceding penances, or that called 
‘ chdndrayana, muft be performed for the abfo- 
‘ lution of all twiceborn men, who have com- 

* mitted fins of the lower or third degree ; ex- 
‘ * cept thofe, who have incurred the guilt of an 

* arvacirna-, 

119. * But he, who has htcomtAvacirni, muft 

* facrifice a black or a oneeyed afs, by way of a 

* meatoffering to Nirriti, patronejs of the fmth- 

* •mfi by night in a place where four ways meet-: 
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120. ‘ Let him, daily offer to her in fire the 
‘ fat of that afs, and, at the clofe of the ceremony^ 

‘ let him offer clarified butter, with the holy 
‘ text Sem and fo forth, to Pa van a, to In dr a, 

* to Vrihaspati, and to Agni, regents of 
‘ wind^ clouds, a planet, and fire. 

12 1. ‘A voluntary effufion, naturally or 

* othervcfe, of that which may produce a man 
‘ by a tuiceborn youth during the time of his 
‘ ftudent(hip or bejore marriage, has been pro- 
‘ nounced avacirna. Or a violation of the rule 

* prefcribcd for the firfi order, by fages, who 

* knew the whole fyftem of duty, and uttered 
‘ the words of the Veda. 

122. ‘To the four deities of purification, 

* Ma'ruta, Indra, Vrihaspati, Agni, 

‘ goes all the divine light, which the VMa had 
‘ imparted, from the ftudent, who commits the 
‘ foul fin avacirna \ 

123. ‘ But, this crime having adlually been 
‘ committed, he muft go begging to feveii 
‘ houfes, clothed only with the hide of the fa- 

* crificed afs, and openly proclaiming his adl: 

124. ‘ Eating a fingle meal begged from 
^ them, at the regular time of the day, that is, 

‘ in the morning or evening, and bathing each 
‘ day at the three favanas, he fhall be abfolved 
‘ from his guilt at the end of one year. 
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125. * He, who has voluntarily committed 
^ any fm, which caufes a lofs pf clafs, muft per- 
‘ form the tormenting penance, thence called 
'*fdntapana\ or the frdjdpatyat if he offended 

* iftvoluntarily. 

126. ‘ For fins, which degrade to a mixed 

* clafs, dr exclude from fociety, the finner muft 

* have recourfe to the lunar expiation chdndrdy- 
‘ ana for one month; to atone for afts, which 
^ occafion defilement, he muft fwallow nothing 
‘ for three days but hot barleygruel. 

127. ‘ For killing intentionally a virtuous 

* man of the military clafs, the penance muft be 

* a fourth part of that ordained for killing a 
*prieft; for killing a Vaifya, only an eighth; 

* for killing a Siidra^ who had been conftant in 

* difcharging his duties, a fixteenth part ; 

128. * But, if a Brahmen kill a CJhatriya 

* without malice, he muft, after a full perform- 
*■ ance of his religious rites, give the priefts one 
^ bull together with a thoufand cows ; 

129. ^ Or he may perform for three year’s 
^ the penance for flaying a Brdbmen^ mortify- 

* ing his organs of fenfation andatflion, letting 
‘ his hair grow long, and living remote from 
? the towi), with the root of a tree for hiAman- 
> fion, 

J30, * If he kill without malice a Vaifya^ who 
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* had a good moral character, he may perform 

* the fame penance for one year, or give th© 

‘ priefts a hundred cows and a bull : 

1 3 1 . ‘ For fix months muft he perform this 
‘ whole penance, if without intention he kill a S(i- 
‘ dra ; or he may give ten white cows and a 

* bull to the priefts. 

132. ‘If he kill by dejign a cat, or an ich- 

* neumon, the bird Chdjha^ or a frog, a dog, a 
‘ lizard, an owl, or a crow, he muft perform 

* the ordinary penance required for the death of 
‘ a Sudra^ that is, the chdndrdyana: 

133. ‘ Or, if he kill one of them undef^nedly, 

* he may drink nothing but milk for three days 
‘ and nights, or each night walk n yogan^ or 
‘ thrice bathe in a river, or filently repeat the 
‘ text on the divinity of water; that isy if he be 
‘ difabled by real infirmity from performing the 
^ fir fi mentioned penancesy he may have recourfe to 

* the next in order, 

134. ‘ A Brdhmeny if he kill a fnake, muft 
‘ give to fame priefi a hoe, or ironheaded fiick ; if 

* an eunuch, a load of riceftraw, and a mdfija of 

* lead; 

1 35. ‘ If a boar, a pot of clarified butter; if 

* the bird tittiri, a drona oiiila feeds: if a par- 
‘ rot, a fteer two years old ; if the waterbird 

* crauncha, a fteer aged three years : 

136. * If he kill a goof, or a phenicopteros, a 
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^ heron y < 7 r conoprant, a bittern, a peacock, an 
‘ ape, a hawk, or a kite, he muft give a cow to 
'• fome Brahmen : 

l * If k® i^iii 3. horfe, he mull give a 
‘ mantle; if an elephant, five black bulls; if a 
‘ goat or a Iheep, one bull ; if an afs, a calf one 

* year old ; 

i;^8. ‘ If he kill a carnivorous wild beafl, he 
‘ mull give a cow with abundance of milk ; if a 

* wild bead not carnivorous, a fine heifer; and 

* a rallied of gold, if he flay a camel r 

139. ‘ If he kill a woman of any chfs caught 
‘ in adultery, he mull give as an expiation, in 

* the dire£l order of the four clafles, a leathern 
‘ pouch, a bow, a goat, and a Iheep. 

140. * Should a Brahmen be unable to expi- 
‘ ate by gifts the fin of killing a fnake and the 
‘ reft, he mull atone for his guilt by perform- 

* ing, on each occafion, the penance prdjdpatya. 

1 41. ‘For the flaughter of a thoufand fmall 
‘ animals which have bones, or for that of 

* bonelefs animals enow to fill a cart, he mull 
‘ perform the chandrayanUy or common penance 

* for killing a Sudra', 

142. ‘ But, for killing boned animals, he 
‘ mull alfo give fome trifle, as a pana of copper, 
‘ to a Brahmen : for killing thofe without bones, 
‘ he may be abfolved by holding his breath, at 

* the elofe of bis penance, while he thrice repeats 
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* the gdyatri with its head^ the pranava^ and the 

* vydhntis. 

143. ‘For cutting once without malice trees 
f yielding fruit, flirubs with many crowded 
‘ Items, creeping or climbing plants, or fuch as 

* grow again when cut, if they were in bloflbm 
‘ when he hurt them, he muft repeat a hundred 
‘ texts of the Veda. 

144. ‘ For killing infedts of any fort bred in 
‘ rice or other grains, or thofe bred in honey or 

* other fluids, or thofe bred in fruit or flowers, 

‘ eating clarified butter is a full expiation. 

145. ‘If a man cut, wantonly and for no 
‘ good purpofe, fuch gralTes as are cultivated, 

* or fuch as rife in the foreft fpontaneoufly, he 
‘ mull wait on a cow for one day, nourilhed by 
‘ milk alone. 

146. ‘By thefe penances may mankind atone 

* for the fin of injuring fentient creatures, whe- 
‘ ther committed by defign or through inadvert- 
‘ ence : hear now what penances are ordained 
‘ for eating or drinking what ought not to be 
‘ tailed. 

147. ‘ He, who drinks undefignedly any fp^ 
‘ rit but that of rice, may be abfolved by a newf 
‘ invelliture with the facriticial firing: even for 
‘ drinking intentionally the iveaker forts offpirit, 
‘ a penance extending to death mull not (as the 
‘ law is now fixed) be prefcribed. 
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148- ' For drinking water which has Hood 
‘ in a veflel,- where fpirit of rice or any other 
‘ fpirituous liquor had been kept, he muft fwal- 
‘ low nothing, for five days and nights, but the 

* plant fane' hapujhpi boiled in milk : 

149. ‘ If he touch any fpirituous liquor, 'or 
‘ give any away, or accept any in due form, or 
‘ lakh thanks^ or drink water left by a Sudra^ 

* he muft fwallow nothing, for three days and 

* nights, but cus'a-^z.h boiled in water. 

150. ‘ Should a Brahmen^ who has once taft- 

* ed the holy juice of the moonplant, even fmell 
‘ the breath of a man who has been drinking 

* fpirits, he muft remove the taint by thrice re- 

* peating the gdyatri, while he fupprefles his 

* breath in water, and by eating clarified butter 
'* after that ceremony. 

15 1. ‘If any of the three twiceborn clafles 
‘ have tafted unknowingly human ordure or 
‘ urine, or any thing that has touched fpirituous 
‘ liquor, they muft, after a penance^ be girt 

* anew with the facrificial thread ; 

152. ‘ But, in fuch new inveftiture of the 

* twiceborn, the partial tonfure, the zone, the 
‘ ftalF, the petition of alms, and the ftridt rules 
‘ of abftinence, need not be renewed. 

153. ‘ Should one of them eat the food of 
‘ thofe perfons, with whom, he ought never to 
‘ eat, or food left by a woman or a ^ddra^ or 
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f any prohibited flefli, he muft drink barleygruel 
‘ only for feven days and nights. 

154. ‘ If a Brahmen drink fweet liquors 

* turned acid, or aftringent juices from impure 
‘ fruits, he becomes unclean, as long as thole 
‘ fluids remain undigefted. 

155. ‘ Any twicebom man, who by accident 
‘ has tafted the dung or urine of a tame boar, 

* an afs, a camel, a lhakal, an ape or a crow, 

* muft perform the penance chdndrdyana : 

156. ‘ If he tafte dried flelhmeat, or mufh- 

* rooms rifmg from the ground, or any thing 

* brought from a flaughter-houfe, though he 
‘ knew not whence it came, he muft perform 
‘ the fame penance. 

157. ‘ For knowingly eating the flelh of car- 
‘ nivorous beafts, of town-boars, of camels, of 
‘ gallinaceous birds, of human creatures, of 
‘ crows, or of afles, the penance taptacrtch' hra^ 
‘ or burning and fevere^ is the only atonement. 

158. ‘A Brahmen, who, before he has com- 

* pleted his theological ftudies, eats food at 

* monthly obfequies to one ancejior, muft faft 
^ three days and nights, and fit in water a day : 

1 59. ‘ But a ftudent in theology, who at any 

* time unknowingly taftes honey or flelh, muft 
‘ perform the lowed penance, or the prdjdpatya^ 
^ and proceed to finilh his ftudentlhip. 

160. * Having eaten what has been left by a 
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* cat, a crow, a moufe, a dog, or an ichneumon, 

* or what has even been touched by a loufe, he 
' muft drink, boiled in water ^ the plant brah- 

* mufuverchald. 

161. ‘ By the man, who feeks purity of foul, 

* no forbidden food muft be tafted : what he has 

* undefignedly fwallowed he muft inftantly 
‘ vomit up, or muft purify himfelf wdth fpeed 
' by legal expiations. 

162. * Such, as have been declared, are the 
' various penances for eating prohibited food: 

* hear now the law of penance for an expiation 

* of theft. 

163. * The chief of the twiceborn, having 

* voluntarily ftolen fuch property, as grain, raw 
‘ or dreffed, from the houfe of another Brah- 

* men^ (hall be abfolved on performing the pe- 

* nance prdjapatya for a whole year ; 

164. ‘ But the penance chdndrdyana muft be 
‘ performed for ftealing a man, woman, or 

* child, for feizing a field, or a houfe, or for 

* taking the waters of an enclofed pool or well. 

165. ‘ Having taken goods of little value 

* from the houfe of another man, he muft pro- 

* cure abfolution by performing the penance 

* Jdntapana ; having firft reftored, as the pent- 
‘ tent thief always muji^ the goods that he ftole. 

1 66. ‘ For taking what may be eaten, or 

* what may be fipped, a carriage, a bed, or a 
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‘ feat, roots, flowers, or fruit, an atonement 

* may be made by fwallowing the five pure 
‘ things produced from a cow, or miik, curJt, 

* butter^ urine y dung : 

167. ‘ For ftealing grafs, wood, or trees, rice 

* in the hulk, molafles, cloth or leather, fifli, or 
‘ other animal food, a ftridl faft muft be kept 
‘ three days and three nights. 

168. ‘ For ftealing gems, pearls, coral, cop- 

* per, filver, iron, brafs, or ftone, nothing but 
‘ broken rice muft be fvvallowed for twelve 
' days; 

169. * And nothing but milk for three days, 

* if cotton, or filk, or wool had been ftolen, or 
‘ a beaft either with cloven or uncloven hoofs, 

* or a bird, or perfumes, or medicinal herbs, or 
‘ cordage. 

170. * By thefe penances may a twicebom 

* man atone for the guilt of theft ; but the fol- 
‘ lowing aufterities only can remove the fin of 
‘ carnally approaching thofe, who muft not be 

* carnally approached. 

17 1. ‘ He, w'ho has wafted his manly 

* ftrength with fifters by the fame womb, with 

* the wives of his friend or of his fon, with girls 
‘ under the age of puberty, or wdth women of 
‘ the loweft claflfes, muft perform the penance 

* ordained for defiling the bed of a preceptor: 

172. ‘ He, who has carnally known the 



‘ daughter of Kis paternal aunt, is almdji 
^ equal to 9u fifter, or the daughter of his mater^ 

‘ nal aunt* or the daughter of his niaterAal 

* uncle, who is a near kinfman, mull perform the 

* cbdndrdyana^ or lunat penance ; 

173. * No man of fenfe would take one of 

* thofe three as his wife: they fhall not be taken 

* in marriage by feafon of their confangi inity; 
‘ and he, who marries any .one of them, falls 
‘ deep into Jin, 

174. * He, who has wafted, what might 

* have produced a man, with female brute ani- 

* mals, with a woman during her courfes, or in 
‘ any but the natural part, or in water, mull 

* perform the penance fdntapana: for a bejiial 

* a£i 'with a cow the penance muji be far more fe- 

* '■acre, 

175. ‘ A twiceborn man, dallying lafclviouf- 

* ly with a male in any place or at any timCy or 
‘ with a female in a carriage drawn by bullocks^ 
‘ or in water, or by day, Jball be degraded^ and 
‘ mull bathe himfelf publicklyt with his appareL 

176. ‘ Should a Brahmen carnally know a 

* woman of the Chanddla or MUci) ha tribes, or 

* tafte their food, or accept a gift from them, 

* he lofes his own clafs, if he a 6 led unknowingly ^ 

* or, if knowingly^ links to a level with them. 

177. ‘A wife, exceffively corrupt, let her 
‘ hulband confine to one apartment, and cdmpel^ 
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** her to perform th$ penance ord^ned fqr a 

* man, who has committed adultery : 

178. ‘ If, having been folicited by a man of 
‘ her own clafs, flie again be defiled, her expia- 
‘ tion muft be the penance prdjdpatya added to 
‘ the chdndrdyana. 

179. ‘ The guilt of a Brdhmen^ who has dal- 

* lied a whole night with a Chanddli woman, he 
‘ may remove in three years by fubfifting on 

* alms, and incelTantly repeating the gdyatrl 
‘ with other myfterious texts. 

180. ‘ Thel'e penances have been declared for 

* finners of four forts, thofc who hurt fentient 
‘ creatures^ thofe who eat prohibited foody thofc 

* who commit theft, and thofe who are guilty of 
‘ lafcivioufnefs : hear now the prefcribed expia- 
‘ tion for fuch, as hold any intercourfe with de- 

* graded offenders. 

1 8 1. ‘ He, who affociates himfelf for one 
‘ year with a fallen finner, falls like him; not 
‘ by facrificing, reading the Feda, or conljadting 
‘ affinity with \i\m,frice by thofe aSls he lofss his 
‘ clafs immediately, but even by ufing the fame 
‘ carriage or feat, or by taking his food at the 

* fame board: 

182. ‘ That man, who hojds an intercourfij 
‘ with any one of thofe degraded offenders, 

* muft perform, as an atonement for .fuch inter- 
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* courfe, the penance ordained for that ftnixer 
‘ himfelf. 

1 83. ‘ The fapindas and famdnddacas of a mad 

* degraded, for a crime in the firji degree^ muft 

* offer a libation of water to his manes, as if he 

* were naturally dead, out of the town, in thfe 
‘ evening of foqae inaufpicious day, as the ninth 
‘ of the moon, his paternal kinfmen, his officiat- 

* ing prieft, and his fpirituai guide being prefent. 

184. * A female flave muft kick down with 

* her foot an old pot filled with water, which 

* had for that purpofe been placed towards the 

* f out b, as if it were an oblation for the dead; 

‘ and all the kinfmen, in the nearer and remoter 
‘ degrees, muft remain impure for a day and a 

* night: 

185. ‘ They muft thenceforth defift from 

* fpeaking to him, from fitting in his company, 

* from delivering to him any inherited or other 
‘ property, and from every civil or ufiial attcd- 
‘ tion, as inviting him on the frjl day of the year, 
‘ and the like. 

186. ‘ His right of primogeniture, if be was 
‘ an elder brother, muft be withholden from 
' him, and whatever perquifites arife from pri- 

* ority of birth: a younger brother excelling 
‘ him in virtue, muft appropriate the &are of 
‘ the firftborn. 
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187. ‘ But, when he has performed his due 
‘ penance, his kinfmen and he muft throvr 
^ down a new veflel full of water, after having 
* bathed together in a pure pbol : 

1 88. ‘ Then muft he caft that veflel into the 
‘ water; and, having entered his houfe, he may 
‘ perform, as before, all the aits incident to his 
‘ relation by blood. 

189. ‘ The fame ceremony muft be perform- 
‘ ed by the kindred even of women degraded, 
‘ for whom clothes, drelTed rice, and water muft 
‘ be provided ; and they muft dwell in huts near 
‘ the family houfe. 

190. ‘ With finners, whofe expiations are 
‘ unperformed, let not a man tranfa<3: bufinels 
‘ of any kind; but thofe, who have performed 
‘ their expiations, let him at no time re- 
‘ proach : 

19 1. Let him not, however, live with thofe, 
^ who have flain children, or injured their benc- 
‘ fadlors, or killed fuppliants for proteAion, or 

put women to death, even though fuch offend - 
' ers have been legally purified. 

192. ‘ Those men of the twiceborn claffes, to 
‘ whom the gayatri has not been Repeated and 
' explained, according to law, the affembly muft 
' caufe to perform three prdjdpatya penances, 

' and afterwards to be girt with the facrificial 
‘ firing; 
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103. * And the fame periance they muft pre- 

* fcrifee to fuch twiceborn men, as are anxious 

* to atone for fome illegal a6t, or a negleft of 
‘ the V^da. 

1 94. ‘ If priefts have accepted any property 

* from bafe hands, they may be abfolved by re- 
‘ linqiiifliing the prefents, by repeating myfteri- 

* ous texts, and by afts of devotion ; 

195. ‘By three thoufand repetitions of the 
‘ gdyatrl with intenfe application of mind, and 
‘ by fubfifting on milk only for a whole month 
‘ in the pafture of cows, a Brahmen^ who has 
‘ received any gift from a bad man, or a bad 
‘ gift from any man^ may be cleared from fin. 

196. ‘ When he has been mortified by abfti- 
‘ nence, and has returned from the pafturage, 

* let him bend low to the other Brahmens, who 
‘ muft thus interrogate him: “ Art thou really 
“ defirous, good man, of readmiflion .to an 
“ equality with us?” 

197. ‘ If he anfwer in the affirmative, let 
‘ him give fome grafs to the cows, and in the 

* place, made pure by their having eaten on it, 
‘ let the men of his clafs give their aflent to his 
‘ readmiffion. 

198. ‘ He, who has officiated at a facrifice 
‘ for outcafts, or burned the corpfe of a ftranger, 

* or performed rites to deftroy the innocent, or 
‘ made the impure facrifice, called AIAna^ may 
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‘ expiate his guilt by three prdjdpalya pe- 

* nances. 

199. ‘ A TwicEBORN man, who has reje< 3 :- 

* ed a fuppliant for his protedtion, or taught the 

* Vdda on a forbidden day, may atone for his 
‘ offence by fubfifting a whole year on barley 

* alone. 

200. ‘ He, who has been bitten by a dog, a 

* fhakal, or an afs, by any carnivorous^^ animal 

* frequenting a town, by a man, a horfe, a 
‘ camel, or a boar, may be purified by flop- 
‘ ping his breath during one repetition of the 
‘ gay at n. 

201. ‘To eat only at the time of the fixth 
‘ meal, or on the evening of every third day^ for a 
‘ month, to repeat a Sanhitd of the Vedas^ and 
‘ to make eight oblations to fire, accompanied 
‘ with eight holy texts, are always an expiation 
‘ for thofe, who are excluded from fociety at 
‘ repafts. 

202. ‘SnouLDa Brahmen voluntarily afcend 
‘ a carriage borne by camels or drawn by alfes, or 
‘ defignedly bathe quite naked, he may be ab- 

* folved by one fupprellion of breath, while he 
‘ repeats in his mind the moft holy text. 

203. ‘ He, who has made any excretion, 
‘ being greatly preffed, either without water 
‘ near him^ or in water, may be purified by 
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‘ bathing in his clothes out of town, and by 

* touching a cow. » 

204. * For an omiffion of the adts, which 

* the P 7 da commands to be conftantly perform- 

* ed^ and for a violation of the duties prefcribed 

* to a houfekceper^ the atonement is falling one 

* day . 

205. ‘ He, who fays hufii or pilh to a Braht. 

* men, or thou to a fuperior, muft immediately 

* bathe, eat nothing for the reft of the day, and 
f appeafe him by clafping his feet with refpedl- 
^ ful falutation. 

206. ‘ For ftriking a Brahmen even with a 

* blade of grafs, or tying him by the neck with 
t a clothj or overpowering him in argument^ 
‘ and adding contemptuous words, the ofFendeir 
f muft foothe hina by falling proftrate. 

207. * An alTaulter of a Brahmen, with intent 

* to kill, ftiall remain in hell a hundred years; 

* for adlually ftriking him with the like intent, a 

* thpufand : 

208. * As many fmall pellets of dull as the 
‘ blood of a Brahmen colleGs on the ground, 
‘ for ft) many thoufand years muft the fliedder 
f of that blood be tormented in hell, 

209. * For a.fimple aflault, the firft or com- 
? rnon penance muft be performed ; for a bat- 
f tery, the third or very fevere penance^ but 
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‘ for (bedding blood, without hilling^ both of 

* thofe penances. 

2 1C. * To remove the fins, for which no 

* particular penance has been ordained, the 

* affembly muft award a fit expiation, confider- 

* ing the ability of the (inner to perform itt and 

* the nature of the fin. 

21 1 . ‘Those penances, by which a man 
‘ may atone for his crimes, I now will deferibe 
‘ to you ; penances, which have been perform- 
‘ ed by deities, by holy fages, and by forefathers 

* of the human race. 

212. * When a twiceborn man performs 

* the common penance, or that of Praja'pati, 
‘ he muft for three days eat only in the morn- 

* ing; for three days, only in the evening; for 
‘ three days, food unalked but prefented to hm\ 
‘ and for three more days, nothing. 

213. ‘ Eating y^r the dung and 
‘ urine of cows mixed with curds, milk, cla- 

* rified butter, and water boiled with caj'/i-gral^ 

* and then fading entirely for a day and a night, 
‘ is the penance called Sdntapana., either from 
‘ the devout man Santapana, or from tor- 
‘ menting. 

214. * A twiceborn man performing the |>e- 
‘ nance, called very fevere, in refpeSi of the com- 
‘ mon, mu(l eat, as before, 9 fingle mouthful, or 
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* a hall of fite hs large as a her! s egg^ for three 
‘ times three days; and for the laft three days, 

* muft wholly abftain from food. 

i2i5. * A Brahmerty performing the ardent 

* penance, muftfwallow nothing but hot water, 

* hot milk, hot clarified butter, and hot fleam, 

‘ each of them for three days fucceffively, per-- 

* forming an ablution, and mortifying ail his 

* members. 

216. * A total fall for twelve days and nights^ 

* by a penitent with his organs controlled and 

* his mind attentive, is the penance named pa- 

* rdcOy which expiates all degrees of guilt. 

217. * If he diminifh his food by one mouth- 
‘ ful each day during the dark fortnight, eating 

fifteen tnouthfuls on the day of the oppofitiony and 
increafe it in the fame proportion, during the 

* bright fortnight, fafiing entirely on the day of 

* the conjunSiion, and perform an ablution rcgu- 

* larly at funrife, noon, and funlet, this is the 
‘ chdndrdyana, or the lunar penance ; 

218. * Such is the penance called ant^lhaped 

* or narrow in the middle-, but, if he perform the 

* barley- fhaped or broad in the middle, he mull: 

‘ obferve the fame rule, beginning with the 
' bright halfmonth, and keeping under com- 

* jmand his organs of aftion and fcnfe. 

219. ‘ To perform the lunar penance of an 
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‘ anchoret, he muft eat only eight mouthfuls 

* of foreft grains at noon for a 'whole month, tak- 
‘ iug care to fubdue his mind. 

220. * If a Brahmen eat only four mouthfuls 
‘ at funrife, and four at funfet, for a month, 
*• keeping his organs controlled, he performs 

* the lunar penance of children. . 

221. * He, who, for a whole month, eats no 
‘ more than thrice eighty mouthfuls of wild 

* grains, as he happens by any means to meet 

* nvith them, keeping his organs in fubjedlion, 

* lhall attain the fame abode with the regent of 

* the moon: 

222. ‘ The eleven Rudras, the twelve A'ds- 
*• tyas, the eight Vafus, the Maruts, or genii of 
‘ the winds, and the feven great Rijhis, have 

* performed this lunar penance as a fecurity 

* from all evil, 

223. * The oblation of clarified butter to fire 
‘ mull every day be made by the penitent him- 

* felf, accompanied with the mighty words 
' earth, Jky, heaven', he mull perfe6lly abftaiu 

* from injury to fentient creatures, from falfe- 
‘ hood, from wrath, and from all crooked 

* ways. 

224. ‘ Or, thrice each day and thrice each 
‘ night for a month, the penitent may plunge 

* into water clothed in his mantle, and at no 
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* time converfing with a woman, a Sudra, or 

* an outcaft, 

Z25. * Let him be always in motion, fitting 

* and fifing alternately, or, if unable to be thus 

* refllefsf let him deep low on the bare ground’, 

* chafte as a ftudent of the Fedci, bearing the 

* facred zone and fiaff, (liowing reverence to 

* his preceptor, to the gods, and to priefts ; 

226. ‘ Perpetually mufl: he repeat the gdyatrr, 

* and other pure texts to the beft of his know- 

* ledge: thus in all penances for abfolution from 

* fin, muft he vigilantly employ himfelf. 

227. * By thelc expiations are twiceborn 

* men abfblved, whofc otFences are publickly 

* known, and are m'tfchircous by their example.', 

* but for fins not publick, the alfembly of priefts 

* muft award them penances, with holy texts 

* and oblations to fire. 

228. ‘ By ojjen Gonfefllon, by repentance, 

* by devotion, and by reading the feripture, a 

* finner may be releafed from his guilt ; or by 

* almfgiving, in cafe of his inability to perform 

* the other abis of religion. 

229^. * In proportion as a man, w'ho has 

* committed a fin, (hall truly and voluntarily 

* confels it, fo far he is difengaged from that 
*■ offence, like a fnake from his ilough ; 

230. ‘ And, in proportion as his heart fin- 
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* cerely loathes his evil deed, fo far Ihall his 

* vital fpirit be freed from the taint of it. 

231. * If he commit lin, and actually rcpcn^ 

'* that lin (hall be removed from him ; but if 

* he merely fay, ** I will fin thus no more,’* 

‘ he can only be releafed by an adtual abfti- 

* nence from guilt. 

232. * Thus revolving in his mind the cer- 
‘ tainty of retribution in a future (late, let him 
^ be conftantly good in thoughts, words, and 

* aftion. 

233. ‘ If he defire complete remiflion of any 
‘ foul adl which he has committed, cither igno- 

* rantly or knowingly, let him beware of com- 
‘ mitting it again ; jer the fecond fault bis fe- 

* nance mujl be doubled. 

234. ‘ If, having performed any expiation, 

‘ he feel not a perfect fatisfaftion of confcience, 

* let him repeat the fame devout a 61 , until his 

* confcience be perfedfly fatished, 

235. ‘ All the blifs of deities and of men is 

* declared by fages, who difeern the fenfe of 

* the reda, to have in devotion its caufe, in de- 

* votion its continuance, in devotion its full- 

* nefs. 

236. ‘ Devotion is equal to the performance of 
f all duties j it is divine knowledge in a BrdA- 
f men i it is defence of the people in a CJhatriya^ 
f devotion is the bufinefs cf trade and agriculture 



124 ; owvmmm 

‘ if! R .devotipn is dutiful fervice in a 

* Sudr0. 

237. ^ Holy fpges, with fubdued paffions, 

* feeding only on fruit, roots, and air, by devo- 

* tion alone are enabled to furvey the three 

* worlds,/err^m/, ethereal, and celeftialy peopled 

* with animal creatures, locomotive and fixed. . 
230. ‘ Perfcdl health, or unfailing medicines, 

* divine learning, and the various inanfions of 

* deities, are acquired by devotion alone ; their 

* efficient caufe is devotion. 

239. ‘ Whatever is bard to be traverfed, what- 

* ever is bard to be acquired, whatever is hard 

* to be vifited, whatever is hard to be perform- 

* ed, all this may be accompliffied by true de- 
‘votion; for the difficulty of devotion is the 
‘ greateft' of all. 

240. ‘ Even finners in the higheft degree, 

* and of courfe the other offenders, are abfolved 

* from guilt by auftere devotion wcll-pra<Etifed, 

241; ‘ &ouls, that animate worms, and infeds, 

* ferpents, moths, hearts, birds, and vegetables, 
‘ attain heaven by the power of devotion. 

242. * Whatever fin has been conceived iu 

* the hearts of men, uttered in their fpccch, or 
‘ committed iii their bodily adts, they fpeedily 

* burn it ajl away, by devotion, if they preferve 

* devotion as their befl: wealth. 

243, ‘ Of a prieft, whom devotion has purl- 
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fiedi the divine fpitits' accept the facrifices, and 
grant the defires with ample increafe. 

244. * Even Brahma', lord of creatures, by 
' devotion, ena6ted this code of laws> and the 
‘ (ages by devotion acquired a knowledge of the 
‘ Vedas, 

245. ‘ Thus the gods themfelves, obferving 
‘ in this univerle the incomparable power of 
‘ devotion, have proclaimed aloud the tran- 
‘ feendent excellence of pious aufterity. 

246. ‘ By reading each day as much as pof- 

* fible of the Vidoy by performing the jive great 
' facraments, and by forgiving all injuries, even 

* fins of the higheft degree Ihall be foon ef- 
‘ faced: 

247. ‘ As fireconfumes in an inftant with his 

* bright flame the wood, that has been placed 
‘ on it, thus, with the flame of knowledge, a 
‘ Brahmen, who underftands the Feda, cohfumes 

* all fin. 

248. ‘ Thus has been declared, according to 
‘ law, the mode of atoning for open fins : now 

* learn the mode of obtaining abfolution for 

* fecret oft'ences. 

249. ‘ Sixteen fuppreflions of the breath, 
‘ whi/e the Iioliejl of texts is repeated with the 

* three mighty words, and the irilitcral fy llable, 
‘ continued each day for a month, abfolve even 
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* the flayer of a "Brahmen from his hidden 

* faults. 

250. ‘ Even a drinker of fpirituous liquors 

* is abfolved by repeating each day the text apa 
*■ ufed by the fage Cautsa, or that beginning 

* with preti ufed by Vasisht’ha, or that called 
‘ mabitra^ or that, of which the firft word is 

* fuddhavatyah . 

251. * By repeating each day for a month the 

* text dfyavdmiya, or the hymn Sivafancalpay 
*■ the ftealer of gold from a prieft becomes in- 
‘ ftantly pure. 

252. * He, who has violated the bed of his 

* preceptor, is cleared from fecret faults by re- 

* peating fxteen times a day the text havijhyan~ 
‘ tiyay or that beginning with na tamanhahy or 

* by revolving in his mind the fxteen holy verfes, 

* called Paurujha, 

253. * The man, who defires to expiate his 

* hidden fins, great and fmall, muft repeat once 

* a day for a year the text avay or the text 
‘ yatcinchida. 

254. * He, who has accepted an illegal pre- 

* fent, or eaten prohibited food, may be cleanfed 

* in three days by repeating the text taratfa^ 
‘ mandiya. 

255. * Though he have committed many 

* fecret fins, he lhall be purified by repeating 
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* for. a month the text fdmdraudra or ^he three 

* texts dryamnOy while he bathes in a iacred 

* ftream. 

256. * A grievous offender muft repeat the 

* feven verfes, beginning with Indra, for half 
‘ a year; and he, who has defiled water with 
‘ any impurity, muft fit a whole year fubfifting 

* hy alms. 

257. * A twiceborn man, who fhall offer 

* clarified butter for a year, with eight texts ap- 
‘ propriated to eight feveral oblations, or with 
‘ the text na me, fhall efface a fin even of an 
‘ extremely high degree. 

258. * He, who had committed a crime of 

* the firft degree, fhall be abfblvcd, if he attend 

* a herd of kine for a year, mortify his organs, 
‘ and continually repeat the texts beginning 

* with pdvamdniy living folely on food given in 

* charity: 

259. ‘ Or, if he thrice repeat a Sanhitd of 

* the V e das y or a large portion of them with all 

* the mantras and brahmanas, dwelling in a fo- 

* reft with fubdued organs, and purified by three 

* pardcaSy he fhall be fet free from all fins how 
‘ heinous foever. 

260. * Or he fhall be releafed from all deadly 

* fins, if he faft three days, with his members 

* mortified, and twice a day plunge into water, 

* thrice repeating the text aghamarjioana: 
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261. ‘ As the facrifice of a horfc, the king 
‘ of facrifices, removes all fins, thus the text 

* aghamarjhana deftroys all offences. 

262. * A prieft who fliould retain in his me- 

* mory the whole Rtgv^da, would be abfolved 

* from guilt, even if he had flain the inhabitants 
‘ of the three worlds, and had eaten food from 
‘ the fouleff: hands. 

263. * By thrice repeating the mantras and 

* brabmanas of the Kkh^ or thofe of the YajuJJjy 
‘ or thofe of the Sdman, with the \ipaniJJjads, he 

* Ihall perfe< 511 y be cleanfed from every poffible 
‘ taint : 

264. * As a clod of earth, caff into a great 

* lake, finks in it, thus is every finful act iiib- 

* merged in the triple Veda. 

265. ‘ The divifions of the Rich, the feveral 
‘ branches of the Tajujh, and the manifold 

* ftrains of the Sdman muff be confidered as 
' forming the triple Veda: he knows the Veda, 
‘ who knows them colledively. 

266. ‘ The primary triliteral fyllable, in 
‘ which the three Vedas themfelves are com- 
‘ prifed, muff be kept fecret, as another triple 

* Veda: he knows the Veda, who dijlindily 

* knows the rnyfilcV fenfe of ihsX word.’ 



CHAPTER THE TWELFTH. 

On Tranfmigrdtion and final Beatitude. 


1. * O Thou, who art free from (m,fa{d 
‘ the devout fages^ thou haft declared the whole 
‘ fyftem of duties ordained for the four clafles 
' of men: explain to us now, from the ftrft 
‘ principles, the ultimate retribution for their 
‘ deeds.' 

2. BhrigU, whofe heart was the pure eflence 
of virtue, who proceeded from Menu himfelf, 
thus addrelfed the great fages : ‘ Hear the in- 
‘ fallible rules for the fruit of deeds in this 
‘ univerft. 

3. ‘ Action, either mental, verbal, or cor- 
‘ poreal, bears good or evil fruit, as itfelf is good 
‘ or evil\ and from the adtions of men proceed 
‘ their various tranfmigrations in the higheft, 
‘ the mean, and the loweft degree : 

4. ‘ Of that threefold adtion, conne<fted with 

* bodily fundtions, difpofed in three claftes, and 

* confifting of ten orders, be it known in this 

* world, that the heart is the inftigator. 

VOL. VI. K 
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5. ‘ Devifing means to appropriate the 

* wealth of other men, refolving on any forbid- 

* deit deed, and conceiving notions of atheifm 

* or materialifm, are the three bad a6ts of the 

* mind : 

6. ‘ Scurrilous language, falfehood, indifcri- 
‘ minate backbiting, and ufelefs tattle, are the 
‘ four bad a£ls of the tongue : 

7. ‘ Taking effeds not given, hurting fentient 

* creatures without the fanftion of law, and 
‘ criminal intercourfe with the wife of another, 

* are the three bad adls of the body; and all the 

* ten have their oppojites, which are good in an 

* equal degree. 

8. ‘ A rational creature has a reward or 

* a puniftiment for mental adts, in his mind; 

* for verbal adls, in his organs of Ipeechj for 

* corporeal adls, in his bodily frame. 

9. * For finful adls moftly corporeal, a man 

* fliall aflume after death a vegetable or mi- 

* neral form; for fuch a£ls moftly verbal, the 

* form of a bird or a beaft; for ads moftly 

* mental, the loweft of human conditions: 

10. ‘ He, whofe firm underftanding obtains 

* a command over his words, a command over 

* his thoughts, and a command over his whole 

* body, may juftly be called a tridandty or triple 

* commander ; not a mere anchoret, who bears 

* three viftble Jlaves. 
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11. * The man, who exerts this triple felf- 
‘ command with refpedt to all animated crea- 

* tures, wholly fubduiilg both luft and wrath, 

* Ihall by thofe means attain beatitude. 

12. ‘ That fubftance, which gives a power 

* of motion to the body, the wife call cjhitra- 

* jnyat or jktdtman^ the vital fpirit; and that 

* body, which thence derives aftive fun< 5 i:ions, 

* they name bhutdtman, or compofed of elements: 

13. ‘ Another internal fpirit, called mahat^ 

* or the great fault attends the birth of all crea- 

* tures imbodied, and thence in all mortal 

* forms is conveyed a perception either pleafing 

* or painful. 

14. ‘ Thofe two, the vital fpirit and reafon- 

* able foul, are clofely united with fve ele- 

* ments, but connected with t!ic fupreme fpirit, 

‘ or divine elfence, which pervades all beings 
‘ high and low : 

15. ‘ From the fubftance of that fupreme 
'fpirit are diffufed, like fparks fiom firCy innu- 
‘ merable vital fpirits, which perpetually give 
’ motion to creatures exalted and bafe. 

16. ‘By the vital fouls of thofe men, who 
' have committed fins in the body reduced to 

■ aJbeSf another body, compofed of nerves with 

■ five fenfations, in order to be fufceptible of 
' torment, (hall certainly be affumed after 

death; 
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17. ‘And, being intimately united with 

* thofe minute nervous particles, according to 

* their diftribution, they fhall feel, in that new 

* body, the pangs iuflided in each cafe by the 

* fentcnce of Yam a. 

18. ‘ When the vital foul has gathered the 
‘ fruit of fins, which arife from a love' of 

* fenfual pleafure, but muft produce mifery, 
‘ and, when its taint has thus been removed, it 

* approaches again thofe two moft effulgent 

* effences the intelleSlual foul and the divine fpirit: 

19. ‘They two, clofely conjoined, examine 

* without remiflion the virtues and vices of that 
‘ fenfitive foul, according to its union with 

* which it acquires pleafure or pain in the pre- 

* fent and future worlds. 

20. ‘ If the vital fpirit had pradtifed virtue 
■* for the moft part and vice in a fmall degree, 

* it enjoys delight in celeftial abodes, clothed 

* with a body formed of pure elementary par- 
‘ tides; 

21. ‘ But, if it had generally been addided 
‘ to vice, and feldom attended to virtue, then 
‘ (hall it be deferted by thofe pure elements, 

* and, having a coarfer body of fenfble nerves^ it 
‘ feels the pains to which Yam a fhall doom it ; 

22. * Having endured thofe torments ac- 
‘ cording to the fentence of Yam a, and its 
‘ taint being almoft removed, it again reaches' 
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* thofe five pure elements in the order of their 

* natural diftribution. 

23. * Let each man, confidering with his 

* intelledlual powers thefe' migrations of the 
‘ foul according to its virtue or vice, into a 

* region of blifs or pain^ continually fix his heart 

* on virtue. 

24 . ‘ Be it known, that the three qualities 
‘ of the rational foul are a tendency to goodnefs, 

‘ to paflion, and to darknefs; and, endued with 

* one or more of them, it remains inceffantly 

* attached to all thefe created fubftances: 

25. * When any one of the three qualities 

* predominates in a mortal frame, it renders 
‘ the imbodicd fpirit eminently diftinguiftied 
‘ for that quality. 

26. * Goodnefs is declared to be true know- 

* ledge; darknefs, grofs ignorance ; paflion, an 
‘ emotion of defire or averfion: fuch is the 
‘ compendious defcription of thofe qualities, 

* which attend all fouls. 

27. * When a man perceives in the reafon^- 
‘ able foul a difpofition tending to virtuous 
‘ love, unclouded with any malignant paflion, 

* clear as the pureft light, let him recognife it 

* as the quality of goodnefs ; 

28. * A temper of mind, which gives un- 

* eafinefs and produces dilaffedlion, let him 

* confider as the adverfe quality of paflion, 

* ever agitating imbodied fpirits: 
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29. * That indiftinA, inconceivable, unac- 

* countable difpofition of a mind naturally 
‘ fenfual, l^and clouded with infatuation, let 

* him know to be the quality of darknefs. 

30. * Now will I declare at large the va- 
‘ rious a£ls, in the higheft, middle, and loweft 
‘ degrees, which proceed from thofe three dif- 
‘ pofitions of mind. 

31. ‘ Study of fcripture, auftere devotion, 
‘ facred knowledge, corporeal purity, com- 

* mand over the organs, performance of duties, 

* and meditation on the divine fpirit, accom- 

* pany the good quality of the foul: 

32. * Interefted motives for ads of religion or 
‘ morality^ perturbation of mind on flight oc- 
‘ cafions, commiflion of ads forbidden by law, 

* and habitual indulgence in felfifli gratifica- 

* tions, are attendant on the quality of paf- 
f flon: 

33. ‘ Covetoufliefs, indolence, avarice, de- 

* tradion, atheifm, omiflion of preferibed ads, 

* a habit of foliciting favours, and inattention 
‘ to neceflary bufinefs, belong to the dark 

* quality. 

34. ‘ Of thofe three qualities, as they appear 
‘ in the three times, prefent and future^ 

* the following in order from the loweft may be 
‘ confidered as a fliort but certain criterion. 

35. * Let the wife confider, as belonging to 
‘ the quality of darknefs, every ad which a 
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' man is afliamed of having done, of doing, or 
of going to do; 

36. ‘ Let them confider, as proceeding from 
the quality of paffion, every a 61 , by which a. 
man feeks exaltation and celebrity in this 
world, though he may not be much afflifted, 
if he fail of attaining his objedt : 

37. ‘ To the quality of goodnefs belongs 
every a6f, by which he hopes to acquire di- 
vine knowledge, which he is never alhamed 
of doing and which brings placid joy to his 
confcience. 

38. * Of the dark quality, as defcribed, the 
principal objedl is pleafurej of the paflionate, 
worldly profperlty; but of the good quality, 
the chief objedl is virtue; the laft mentioned 
objeBs are fuperiour in dignity. 

39. * Such tranfmigrations, as the foul pro- 
cures in this univerle by each of thofe quali- 

’ ties, I now will declare in order fuccindlly. 

40. * Souls, endued with goodnefs, attain al- 
ways the ftate of deities; thofe filled with 

' ambitious paffions, the condition of men; and 
thofe immerfed in darknefs, the nature of 
' beafls: this is the triple order of tranfmigra- 
' tion. 

41 . ‘ Each of thofe three tranfmigrations, 

' caufed by the feveral qualities, muft alfo be 

confidered as threefold, the loweft, the mean, 
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♦ and the higheA, according to as ftiany di- 
^ ftindions of afls and of knowledge. 

42. ‘ Vegetable and mineral fubftances, 
♦*worms, infedts, and reptiles^ fome very mi- 

♦ nute, fome rather larger, fifh, fnakes, tor- 

< toifes, cattle, lhakals, are the loweft forms, to 

♦ which the dark quality leads ; 

43. ^ Elephants, horfes, men of the fervile 

♦ clafs, and contemptible MlicBhaSy or barbaric 

♦ ansy lions, tigers, and boars, are the mean 

< flates procured by the quality of darknefs : 

44. ‘ Dancers and fingers, birds and deceit- 
‘ ful men, giants and bloodthirfty favages, are 
♦•the higheft conditions, to which the dark 

♦ quality can afcend, 

45. * yhallasy or cudgelplayers, MallaSy or 
‘ boxers and wreftlers, Natas, or actors, thofe 
^ who teach the ufe of weapons, and thofe who 
^ are addifled to gaming or drinking, are the 

♦ loweft forms occafioned by the pafiionate 

♦ quality; 

46. ‘ Kings, men of the fighting clafs, do- 

♦ meftick priefts of kings, and men Ikilled in the 

♦ war of controverfy, are the middle ftates 

♦ caufed by the quality of paifion : 

47 . ‘ GandharvaSy or aerial muficians, Guhy^ 

♦ acas and Tacjbas, or fervants and companions 

♦ of Cuve'ra, genii attending fuperiour gods, 

♦ as the Vidydbarfis and others, together with 
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' various companies of Apfarafes. or nymphs, 

■ are the higheft of thofe forms, which the 
' quality of paffion attains. 

48. ‘ Hermits, religious mendicants, other 
‘ Brahmens, fuch orders of demigods as arc 
‘ wafted in airy cars, genii of the figns and 
‘ lunar manfions, and Daityas, or the offspring 
‘ of Diti, are the loweft of ftates procured by 
‘ the quality of goodnefs: 

49. * Sacrificers, holy fages, deities of the 
‘ lower heaven, genii of the VMas, regents of 

* ftars not in the paths of the fun and moon, di- 

* vinities of years, Pitris or progenitors of 
‘ mankind, and the demigods, named Sddhyas, 

‘ are the middle forms, to which the good 
‘ quality conveys all fpirits moderately endued 
‘ with it: 

50. ‘ Brahma' with four faces, creators of 
‘ worlds under him, as Mari'chi and others, the 

* genius of virtue, the divinities prefiding over 

* ( two principles of nature in the philofophy of 

* Capila) mahat, or the mighty, and avyaSla, 

* or unperceived, are the higheft conditions, to 

* which, by the good quality, fouls are exalted. 

51. ‘ This triple fyftem of tranfmigrations, 
‘ in which each clafs has three orders, accord- 

* ing to aflions of three kinds, and which com- 

* prifes ail animated beings, has been revealed 

* in its full extent: 
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^z, * Thus, by indulging the fenfual appe- 

* tites, and by negleding the performance of 
‘ duties, the bafeft of men, ignorant of facrcd 

* expiations, affume the bafefl forms. 

53; * What particular bodies the vital fjdrit 

* enters in this world, and in confequence of 

* what fins here committed, now hear ac large 
‘ and in order. 

54. ‘ Sinners in the firft degree, having 

* pafled through terrible regions of torture for 

* a great number of years, are condemned to 

* the following births at the clofe of that period 

* to ejfface all remains of their Jin. 

55. ‘ The flayer of a Brahmen mull: enter 
‘ according to the circumjlances of his crime the 

* body of a dog, a boar, an afs, a camel, a bull, 

* a goat, a flieep, a flag, a bird, a Chanddla, or a 

* Puccafa. 

56. ‘ A prieft, who has drunk fpirituous 

* liquor, fliall migrate into the form of a 

* fmaller or larger worm or infedt, of a moth, 

* of a fly feeding on ordure, or of fome raven- 

* ous animal. 

57. ‘ He, who fteals the gold of a priefl, 
‘ fhall pafs a thoufand times into the bodies of 

* fpiders, of fnakes and cameleons, of crocodiles 
‘ and other aquatick monfters, or of mifehievous 

* blood fucking dempns, 

58. ‘ He, who violates the bed of his natural 
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‘ or fpiritual father, migrates a hundred times 

* into the forms of graffes, of fhrubs with 

* crowded ftems, or of creeping and twining 

* plants, of vultures and other carnivorous ani- 

* mals, of lions and other beads with lharp teeth, 

* or of tigers and other cruel brutes. 

59. ‘ They who hurt any fehtient beings, 

‘ are born cats and other eaters of raw flefli; 

‘ they, who tafte what ought not to be tafled, 

* maggots or fmall flies; they, who fteal ordi- 

* nary things, devourers of each other : they 

* who embrace very low women, become reft- 

* lefs ghofts. 

60. * He, who has held intercourfe with 

* degraded men, or been criminally connefled 

* with the wife of another, or ftolen common 

* things from a prieft, fhall be changed into a 
‘ fplrit, called BrahmardcJI^afa. 

61. ‘ The wretch, who through covetouf- 
‘ nefs has ftolen rubies or other gems, pearls, or 
‘ coral, or precious things of which there are 

* many forts, fliall be born in the tribe of gold- 

* fmiths, or among birds called hemacaras, or 

* goldmakers. 

62. ‘ If a man deal grain in the hulk, he 

* fhall be born a rat; if a yellow mixed metal, 
‘ a gander; if water, a plava, or diver; if 

* honey, a great fl:inging gnat; if milk, a crowj 
‘ if expi efled juice, a dog; if clarified butter, an 

* ichneumon we'afel; 
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63. * If he fteal flelhmeat, a vultufej if any 
‘ fort of fat, the water-bird madgu', ^f oil, a 

* blatta, or oildrinking beetle ; if fait, a cicada 

* or cricket; if curds, the bird valdcai 

64. ‘ If lilken clothes, the bird tittiri\ if 

* woven flax, a frog; if cotton cloth, the 

* waterbird crauncha\ if a cow, the lizard 

* godhd ; if molaffcs, the bird vdgguda ; 

65. * If exquifite perfumes, a mulkrat j if pot- 

* herbs, a peacock; if drefled grain in any of 

* its various forms, a porcupine; if raw grain, 

* a hedgehog ; 

66. ‘ If he fteal fire, the bird vaca\ if a 

* houfehold utefinl, an ichneumon-fly ; if dyed 

* cloth, the bird chacora ; 

67. ‘ If a deer or an elephant, he (hall 

* be born a wolf; if a horfe, a tiger; if roots or 
‘ fruit, an ape; if a woman, a bear; if water 

* from a jar, the bird chdtaca\ If carriages, a 

* camel; if fmall cattle, a goat, 

68. * That man, who defignedly takes away 

* the property of another, or eats any holy 

* cakes not firft prefented to the deity at a 

* (bleran rite, (hall inevitably fink to the con- 

* dition of a brute. 

69. ‘ Women, who have committed fimilar 

* thefts, incur a fimilar taint, and (hall be 

* paired with thofe male beads in the form 

* of their females. 

70. ‘ If any of the four claflfes omit, vvithout 
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‘ urgent neceffity, the performance of their 
' feveral duties, they fhall migrate into finful 
‘ bodies, and become flaves to their foes. 

71. ‘ Should a Brahmen omit his peculiar 

* duty, he fhall be changed into a demon called 
‘ JJlcdmuc' ha or 'with a mouth like a firebrand^ 

‘ who devours what has been vomitedj a Cjha- 

* triya, into a demon called Cataphtana, who 

* feeds on ordure and carrion ; 

72. * A Vaifya, into an evil being called 

* Maitrdcjhajyotica, who eats purulent carcafles; 

* and a Sudra, who negleds his occupations, 

‘ becomes a foul imbodied fpirit called Chaild- 
^ faca, who feeds on lice. 

73. ‘ As far as vital fouls, addicted to fen- 

* fuality, indulge themfelves in forbidden plca- 

* fures, even to the fame degree fhall the acute- 

* nefs of their fenfes be raifed in their future 
‘ bodies y that they may endure analogous pains; 

74. ‘ And, in confequence of their folly, they 

* (hall be doomed as often as they repeat their 
‘ criminal a6ts, to pains more and more intenfe 
‘ in defpicable forms on this earth. 

75. ‘ They (hall firft have a fenfation of 
‘ agony in Tdmifra or utter darknefsy and in 

* other feats of horrour; in Afipatravana^ or 
‘ the fwordleaved forefij and in different places 
‘ of binding faft and of rending : 

' 70. * Multifarious tortures await them: they 
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* fhall be mangled by ravens and owls, fhall 
‘ fwallow cakes boiling hot ; lhall walk over 

* inflamed fands ; and fhall feel the pangs of 

* being baked like the veflfels of a potter : 

77. * They fhall aflume the forms of hearts 

* continually miferable, and fuffer alternate af- 

* flidlions from extremities of cold and of heat, 
‘ furrounded with terrours of various kinds : 

78. ‘ More than once fliall they lie in differ- 

* ent wombs ; and, after agonizing births, be 

* condemned to feverc captivity, and to fervile 

* attendance on creatures like themfelves ; 

79. * Then lhall follow fcparations from kin- 

* dred and friend?, forced rertdence with the 

* wicked, painful gains and ruinous Ioffes of 

* wealth i friendfhips hardly acquired and at 

* length changed into enmities, 

80. ‘ Old age without refource, difeafes at- 

* tended with anguilh, pangs of innumerable 

* forts, and, lartly, unconquerable death. 

81. ‘ With whatever difpofition of mind a 
‘ man rtiall perform in this life any a 61 religious 
' or morale in a future body endued with the 
‘ fame quality, Ihall he receive his retribution. 

82. * Thus has been revealed to you the 
‘ fyftem of punilhments for evil deeds : next 
‘ learn thofe ads of a Brahmen^ which lead to 
^ eternal blifs. 

83. ‘ Studying and comprehending the Vidut 
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* pra6li{ing pious aufterities, acquiring divine 

* knowledge of law and pbilofophy^ command 

* over the organs of fenfe and adlion, avoiding 

* all injury to fentient creatures, and (bowing 
‘ reverence to a natural and fplritual father, are 
‘ the chief branches of duty which enfure final 
‘ happinefs.’ 

84. ‘ Among all thofe good a61s performed 
‘ in this world, /aid the fages^ is no finglc ad 
‘ held more powerful than the reft in leading 

* men to beatitude r’ 

85. * Of all thofe duties, anfwered Bhrigu, 

‘ the principal is to acquire from the Upanifads 

* a true knowledge of one fupreme GOD ; that 
‘ is the moft exalted of all fcicnces, becaufe it 
‘ enfurcs immortality: 

86. ‘ In this life, indeed, as well as the next, 

‘ the ftudy of the Veday to acquire a knowledge 
‘ of GOD, is held the moft efficacious of thofe 

* fix duties in procuring felicity to man; 

87. ‘ For in the knowledge and adoration of 
‘ one GOD, which the Veda teaches, all the 

* rules of good condud, before mentioned in order, 

‘ are fully comprifed. * 

88. ‘ The ceremonial duty, preferibed by the 
‘ Veduy is of two kinds; one connedled with this 
‘ world, and caufing profperity on earth; the 
‘ other abftraded from itl and procuring blifs 
‘ in heaven. 
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^ 89. ^ A religious adt proceeding froih felfifh 

* views in this worlds as a facrijice for rainy or 

* in the tiext, as a pious oblation in hbpe of a fu- 
‘ ture reward, is declared to be concrete and in- 

* terefled j but an adt. performed with a know- 

* ledge of God, and without felf love, is called 

* abftradt and difinterefted. 

90. ‘ He, who frequently performs interefted 

* rites, attains an equal ftation with the regents 

* of the lower heaven ; but he, who frequently 

* performs difinterefted adls of religion, becomes 

* for ever exempt from a body compofed of the 

* five elements: 

91. ‘ Equally perceiving the fupreme foul 
‘ in all beings and all beings in the fupreme 

* foul, he facrifices his own fpirit by fixing it on 

* the fpirit of GOD, and approaches the nature 
‘ of that foie divinity, who fhines by his own 
‘ effulgence. 

92. ‘ Thus muft the chief of the twiceborn, 

‘ though he negledl the ceremonial rites men- 
‘ tioned in the Sdjlras, be diligent alike in at- 
‘ taining a knowledge of God and in repeating 
‘ the Vida: 

93. * Such is the advantageous privilege of 
‘ thofe, who have a double birth from their na~ 

* tural mothers and from the gayatri their fpiritual 

* mother, efpecially of a Brdhmen', fince the 

* twiceborn man by performing this duty but 
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‘ not otherwife, may foon acquire endlefs fe- 

* licity. 

94. ‘ To patriarchs, to deities, and to map- 
‘ kind, the fcripture is an eye giving conftant 

* light ; nor could the Veda Sdftra have been 
‘ made by human faculties; nor can it be mea- 
‘ fured by human reafon unajifted by revealed 

* glojfes and comments: this is a fure propofition. 

95. ‘ Such codes of law as are not grounded 

* on the V eda, and the various heterodox theo- 
‘ ries of men, produce no good fruit after death; 

* for they all are declared to have their balls on 
‘ darknefs. 

96. * All lyftems, which are repugnant to 

* the Veda', muft have been compofcd by mor- 

* tals, and lhall foon perilh : their modern date 

* proves them vain and falfe. 

97. ‘ The three worlds, the four dalles of 
‘ men, and their four diftind orders, with all 

* that has been, all that is, and all that will be, 

* are made known by the Veda: 

98. * The nature of found, of tangible and 
‘ vifible lhape, of tafte, and of odour, the fifth 

* objed of fenfe, is clearly explained in the Ve'da 
‘ alone, together with the three qualities of 
‘ mind, the births -attended with them, vid the 

* ads which they occafion. 

99. ‘ All creatures are fuftained by the pri- 

* meval V^da Sdftra^ which the wife therefore 
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' hold (iipreme, becaufe it is the fupretne fourcc 
‘ of profpcrity to this creature, man. 

^loo. ‘ Command of armies, royal authority, 

‘ power of inflidting puniftiment, and fovereign 

* dominion over all nations, he only well de- 

* ferves, who perfectly underftands the Vida 

* Sdftra. 

101. * As fire with auscmented force burns 
‘ up even humid trees, thus he, who well knows 
‘ the Veda, burns out the taint of fin, which has 
‘ infedled his foul. 

102. ‘ He, who completely knows the fcnfe 

* of the Veda Sdftra, while he remains in any 
‘ one of the four orders, approaches the divine 

* nature, even though he fojourn in this low 
‘ world. 

103. ‘ They, who have read many books, are 
‘ more exalted than fuch, as have feldom ftu- 
‘ died ; they, who retain what they have read, 

* than forgetful readers ; they, who fully under- 
‘ fland, than fiich as only remember; and they, 

‘ who perform their known duty, than fuch 
‘ men, as barely knovy it. 

104. * Devotion and facred knowledge arc 

* the beft means by which a Brdhmen can arrive 
‘ at beatitude : by devotion he may deftroy 
‘guilt;, by facred knowledge he may acquire 
‘ immortal glory. 

105. ‘ Three modes of proof, ocular demon- 
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* ftration, logical inference, and the authority 
‘ of thofe various books, which are deduced 

* from the muft be well underftood by 

* that man, who feeks a diftindl knowledge of 

* all his duties: 

106; * He alone comprehends the fyftem of 

* duties religious and civil, who can reafon, by 

‘ rules of logic agreeable to the on the 

‘ general heads of that fyftem as revealed by 

* the holy fages. 

107^ * Thele rules of condu^tj which lead to 

* fupreme blifs, have been exa6lly and compre* 

‘ henfively declared : the more fecret learning 

* of this Mdnava Sdftra (hall now be difcloled. 

108. * If it be alked, how the law lhall be 
' alcertained, when particular cafes are not 
‘ comprifed under any of the general rules, the 

anfwer is this : “ That, which well inftru6led 
‘ Brahmens propound, (hall be held inconteftible 
‘ law.” 

109. ‘ Well inllru6led Brahmens are they, 
who can adduce ocular proof from the ferip- 
ture itfelf, having ftudied, as the law ordains, 
the VMas and their extended branches, or 
Vkddngas, Mtmdnjd, Nydya, Dhermafdftra, 
Purdnas: 

1 10. * A point of law, before not exprefsly re- 
vealed, which fhall be decided by an affembly 
of ten fuch virtuous Brdhmens under one chief. 
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* or, if ten be not procurable^ of three fuch un- 
‘ der one prefident, let no man controvert. 

111. * The aflembly of ten under a chief 

* either the king himfelf or a judge appointed bp 

* him^ muft confift of three, each of them pecu- 

* liarly converfant with one of the three Vkdas^ 

* of a fourth Ikilled in the Nydya^ and a fifth 
‘ in the Mimdnjd philofbphy ; of a fixth, who 

* has particularly ftudied the Niru 6 la\ a fcventh, 

‘ who has applied himfelf moft afliduoufly to 

* the Dhermafdftra-, and of three univerfal fcho- 
‘ lars, who are in the three firft orders. 

1 12. ‘ One, who has chiefly ftudied the Rtg~ 

* yedaf a fecond, who principally knows the 

* Tajujh^ and a third heft acquainted with the 

* Sdmany are the aflembly of three under a head, 

* who may remove all doubts both in law and 
‘ cafuiftry. 

1 1 3. ‘Even the decifion of one prieft, if 
‘ more cannot be affembledt who perfedlly knows 
‘ the principles of the Vidas^ muft be confidered 
‘ as law of the higheft authority ; not the opinion 

* of myriads, who have no facred knowledge. 

114. ‘ Many thoufands of Brahmens cannot 

* form a legal aflembly for the decifion of con- 
‘ tefts, if they have not performed the duties of 
‘ a regular ftudentfhip, are unacquainted with 

* fcriptural texts, and fubfift only by the name 
‘ of their facerdotal clafs. 
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1 1 5. * The fill of that man, to whom dunces, 
pervaded by the quality of darknefs, propound 
the law, of which they are themfelves igno- 
rant, fhall pafs, increafcd a hundredfold, to 
the wretches who propound it. 

n6. * This comprehenfive fyftem of duties, 
the chief caufe of ultimate felicity, has been 
declared to you ; and the Brahmen^ who never 
departs from it, fiiall attain a fuperiour ftate 
above. 

1 17. ‘Thus did the allwife Menu, who 
poflTefles extenfive dominion, and blazes with 

' heavenly fplendour, difclofe to me, from his 
‘ benevolence to mankind, this tranfcendant 
‘ fyftem of law, which muft be kept devoutly 
' concealed from perfons unfit to receive it, 

1 18 . ‘ Let every Brahmen with fixed atten- 

* tion confider all nature, both vifible and invi- 
‘ fible, as exifting in the divine fpirit ; for, 
‘ when he contemplates the boundlels univerfe 
' exifting in the divine fpirit, he cannot give 
‘ his heart to iniquity: 

119. ‘ The divine fpirit alone is the whole 
‘ aflemblage of gods ; all worlds are feated in 
‘ the divine fpirit, and the divine fpirit no doubt 
‘ produces by a chain of caufes anfi effedls confft- 

* ent with free will, the connefted feries of a 61 s 

* performed by imbodied fouls. 

1 20. ‘ He may contemplate the fubtil ether 
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‘ in the cavities of his body; the air in his 

* mulcular motion and fenfitive nerves ; the fu- 

* preme folar and igneous light, in his digeftive 
‘ heat and his vifual organs; in his corporeal 
‘ fluids, water; in the terrene parts of his fa- 

* brick, earth ; 

1 21. ‘In his heart, the moon; in his audi- 

* tory nerves, the guardians of eight regions; 

* in his progreflive motion, Vishnu; in his 

* mufcular force, Kara ; in his organs of 
‘ fpeech, Agni; in excretion, Mitra; in pro- 
f prcatioi), Brahma': 

122. * But he muft conlider the fupreme 

* omniprefent intelligence as the fovereign lord 

* of them all, by whofe energy ahne they exift ; a 
‘ fpirit, by no means the objedi of any fenfe^ which 
‘ can only be conceived by a mind -wholly ab- 

* /traced from matter^ and as it were flumbering; 

* but which for the furpofe of ajpfting his medi- 

* tation, he may imagine more fubtil than the 
‘ fineft conceivable eflence, and more bright 
‘ than the pureft gold. 

123. * Him fome adore as tranfcendently 

* prefent in elementary fire; others, in Menu, 

* lord of creatures, or an immediate agent in the 
‘ creation ; fome, as more diftin6lly prefent in 

* Indra, regent of the clouds and the atmqfphere\ 

* others, in pure air ; others, as the moft High 
f Eternal Spirit, 
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124. * It is He, who, pervading all beings in 

* five elemental forms, caufes them by the 
‘ gradations of birth, growth, and diflblution, 

* to revolve in this world, until they deferve beati- 
‘ tudcy like the wheels of a car. 

125. * Thus the man, who perceives in his 
' own foul the fupreme foul prefent in all crea- 

* tures, acquires equanimity toward them all, 
‘ and fliall be abforbed at laft in the higheft cf* 

* fence, even that of the Almighty himfelf.’ 

126. Here ended the facred inftru6lor; and 
every twiceborn man, who, attentively reading 
this Mdnava Sdftra promulgated by Bhrigu, 
fhall become habitually virtuous, will attain the 
beatitude which he fecks. 
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The learned Hindus are unanimoufly of opi- 
nion, that many laws enaded by Menu, their 
oldeft reputed legiflator, were confined to the 
three firft ages of the world, and have no force 
in the prefent age, in which a few of them are 
certainly obfolete; and they ground their 
opinion on the following texts, which are col- 
leded in a work entitled Mandana ratna fra- 
dipa : 

I. Cratu: In the Cali age a fon muft not 
be begotten on a widow by the brother of' the 
deceafed hujband\ nor muft a damfel, once given 
away in marriage^ be given a Jecond time\ nor 
muft a bull be offered in a facrifice ; nOr muft a 
■waterpot be carried by a fludent in theology. 

II. Vrihaspati: i. Appointments of kin/- 
men to beget children on widows^ or married wo- 
men, when the hujbands are deceafed or impotent., 
are mentioned by the fage Menu, but forbid- 
den by himfelf with a view to the order of the 
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four ages: no fuch a£t can be legally done in 
this age by any others than the hujband. 

2. In the firft and fecond ages men were en- 
dued with true piety and found knowledge ; fo 
they were in the third age; but in the fourth, 
a diminution of their moral and intelleSlual 
powers was ordained by their Creator : 

3. Thus were fons of many different forts 
made by ancient fages, but fuch cannot now be 
adopted by men deftitute of thofe eminent 
powers. 

III. Para'sara: I. A man, who has held 
intercourfe with a deadly /inner ^ mull abandon 
his country in the firft age ; he muft leave his 
town, in the fecond; his family, in the third 
age ; but in the fourth he needs only defert 
the offender. 

2. In the firft age, he is degraded by mere 
converfation with a degraded man ; in the fe- 
cond, by touching him ; in the third, by re- 
ceiving food from him ; but in the fourth, the 
fmner alone bears his guilt. 

IV. Na'rada: The procreation of a fon 
by a brother of the deceafed, the daughter of cat- 
tle in the entertainment of a gueft, the repaft 
on flefhmeat at funeral obfequies, and the order 
of a hermit are forbidden or obfolete in the fourth 
age. 

V. A'ditya purana: 1 . What was a duty in the 
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firft age muft not in all cafes be done in the 
fourth; fince, in the Cali yuga^ both men and 
women are addidled to fin : 

2. Such are a ftudentfhip continued for a 
liery long time, and the neceffity of carrying a 
waterpotj marriage with a paternal kinfworaan, 
or with a near maternal relation, and the facri- 
fice of a bull, 

3. Or of a man, or of a horfe: and all fpi ’ 
rituous liquor muft in the Cali age be avoided 
by twiceborn men ; fo muft a fecond gift of a 
married young woman, ivhofe hujband has died 
before cotfummation, and the larger portion of 
an eldeft brother, and procreation on a brother’s 
widow or wife. 

VI. Smriti: i. The appointment of a man 
to beget a fon on the widow of his brother; the 
gift of a young married woman to another bride- 
groom, if her hufband foould die while Ihe re- 
mains a virgin ; 

2. The marriage of twiceborn men with 
damfels not of the fame clafs j the daughter, in 
a religious war, of Brahmens, who are affail- 
ants with intent to kill ; 

3. Any intercourfe with a twiceborn man, 
who has paffed the fea in a ftiip, even though 
he have performed an expiation: performances of 
facrifides for all forts of men ; and the necejjity of 
carrying a waterpot ; 
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4 . Walking on a pilgrimage till the pilgrim 
die; and the daughter of a bull at afacrifice; 
the acceptance of fpirituous liquor, even at the 
ceremony called Sautrdmani ; 

5 . Receiving what has been licked off, at an 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
though ordained for the firft ages ; 

6 . The diminution of crimes in proportion 
to the religious ads and facred knowledge of 
the offenders ; the rule of expiation for a Brdh-^ 
men extending to death ; 

7 . The fin of holding any intercourfe with 
fmners ; the fecret expiation of any great crimes 
except theft ; the flaughter of cattle in honour 
of eminent guefts or of anceftors ; 

8 . The filiation of any but a fon legally be- 
gotten or given in adoption by his parents ; the 
defertion of a lawful wife for any offence lefs 
than a61ual adultery: 

9 . Thefe parts of ancient law were abrogated 
by wife legiflators, as the cafes arofe at the 
beginning of the Cali age, with an intent of fe- 
curing mankind from evil. 

On the preceding texts it muft be remarked, 
that none of them, except that of VrIhaspati, 
are cited by Culluca, who never feems to 
have confidered any other laws of Menu as 
yeftrained to the three firft ages; that the Smrtti, 
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or facred code, is quoted without the name of 
the legifiator j and that the prohibition, in any 
age, of felf-defence^ even againft Brahmens^ is 
repugnant to a text of Sumantu, to the pre- 
cept and example of Crishna himfelf, accord- 
ing to th^ Mabdhhdrat^ and even to a fentence 
in the Veda^ by which every man is command- 
ed to defend his own life from all violent aggref- 
fors. 



Calcutta^ March i, 1794, 


Sir, 

The Inftitutes of Hindu Law have been very 
corredly printed, and the whole imprefiion has 
juft been fent to the Governor and Council, 
who will not fail to tranfmit copies for the 
King’s library, for yourfelf, and for the Direc- 
tors, If I had obtained his Majefty’s leave to 
refign my office, nothing would now keep me 
here, but the Digeft of Indian Laws, confiding 
of nine large volumes, two of which remain 
to be collated and ftudied with the learned 
Brahmen, who aflifls me: he is old and infirm; 
but, ftiould he be able to attend me another year, 
or two years at the very utmoft, the whole 
work will be finifhed, and I fhall copy it dur- 
ing my voyage, if the King fhall graeioufly per- 
mit me to leave India. 

I, therefore, intreat you. Sir, to lay before 
his Mujefty, my humble fupplicatioiD^for his 
gracious permiffion to refign my judgefhip in the 
year 1795, or (if the Digeft fhould not then 
be completed) in 1796; it being my anxious 
wifh to pafs the remainder of my life in ftudious 
retirement, though devoted, as I ever have been, 
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to the fervice of my King and my Country# and 
of that recorded Conftitution, which is the bafis 
of our national glory and felicity. 

I have the honour to be, Sir, 
your very obedient 

humble Servant. 

"TM Right Hon. Henry Dundasy Efq. 
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Nothing more feems neceffaryj in order to 
explain the objedt of the following work, than 
barely to cite the late ftatute concerning thi 
admintjlrcuion of juftice in Bengal ; by the y?- 
venteentb fedion of which it is enabled, “ That 
“ the Supreme Court of Judicature at Fort Wil^ 
** liam thall have full power to hear and deter-> 
“ mine all manner of aflions and fuits againft 
the inhabitants of Calcutta^ provided that 
“ their inheritance and fmceJjiQn to landsy rentst 
and goods, and all matters of contrail and 
“ dealing between party and party, fhall be 
“ determined, in the cafe of Mahomedans, by 
“ the laws and ufages of mahomedans, and, 
** where only one of the parties (hall be a Ma- 
“ homedan, by the laws and ufages of the de-* 
**fendant :" by the twenty frji fedlion, the pro- 
vincial courts of Add let, or JuJiice, are exprefsly 
recognifed, and the powers of the governor and 
council, as the Sedr Addkt, in determining civil 
VOL. VI. M 
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caufes on appeals from thofe courts, are fully 
eftablithed in conformity to the old Mogul con- 
ftitution. 

But it may naturally be alked, how the judges 
of the Supreme Court, the provincial councils 
and council general, in India^ or the great court 
of appeal in this kingdom, can juftly exercife 
their feveral powers in fuits between Mabome^ 
dan parties, without being at all acquainted with 
the law, by which they are bound to decide. 
Perpetual references to native lawyers muft al- 
ways be inconvenient and precarious ; fince the 
folidicy of their anfwers muft depend on their 
integrity, as well as their learning j and at beft, 
if they be neither influenced nor ignorant, the 
court will not in truth hear and determine the 
caufe, but merely pronounce judgement on the 
report of other men. 

For thefe reafons it appears indubitable, that 
a knowledge of Mahomedan jurifprudence (I 
fay nothing here of the Hindu learning,) and 
cOnfequently of the languages ufed by Mahome~ 
dan writers, are effential to a complete admini- 
■ftration of juftice in our AJiatick territories; a 
knowledge I mean, though not equal to that of 
the MUFTI at Confiantinople^ yet fufficient for 
the purpofe of keeping a check over the native 
. counfellors, of underftanding and examining 
their opinion, and of rejedling or adopting it, as 



PREFACE. 1$$ 

0 

it may be oppofed or fupported by their books 
of allowed authority, to which they (hould con- 
ftantly refer. 

A confiderable number of thofe books have 
been brought to England by the curious in dif- 
ferent ages, and are now repofited in our Aca- 
demical libraries: in the Bodleiany jcfpecially, 
we have many treatifes and diflertations in Ara-^ 
hick on willsy inberitancesy contraSis, and other 
important heads ; particularly in the fine col- 
lection made at Aleppo by the learned Pocock, 
from one of whofe moft valuable manufcripts 
(h. 33.) this little work has been traced through 
tranfparent paper, and engraved with fuch ac- 
curacy, that the plates muft have equal autho- 
rity in AJia with the original pages, which are 
near Jive hundred years old. 

The author, a native of AlrahabUy in Mefo~ 
potamiay was himfelf an imam ; and his deci- 
fions are, on that account, confidcred as bind- 
ing by the feCl of AH, which the Indiany as well 
as the Verjiany Mahomedans profefs ; but Ib- 
no’lmotakanna informs us, that he drew his 
knowledge from the fountain head, and has epi- 
tomifed the fyftem of Zaidy who was recom- 
mended by Mahomed himfelf as the fureft in- 
terpreter of his laws, and who had been impli- 
citly followed by Shafiei, the firft writer on 
Mahomedan jurifprudence, in the eighth cen- 
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tury of omr era, and compofer of the 0/a/, of 
Principles of law, with other traOs highly va- 
lued by the learned of his religion and country. 

Hence it is certain, that the Bigyato'l bdhitb 
may be cited, as a book of authority, in all the 
Mujleman courts j and the European reader muft 
not be furpriled, to lee fuch a work written in 
a kind of loofe metre, and even in rhyme ; a 
lawtraSl in verfe conveys, indeed, rather a ludir- 
crous idea, fmce poetry belongs to imagination^ 
which law, whofe province is pure reafont 
wholly excludes ; but verfe, as numberlefs in- 
ftances prove, is not always poetry and a regu-* 
lar meallire is fo conliderable an aid to the me-^ 
mory^ that, if the metrical abridgement of Coke’s 
Reports were more accurate, and the couplets a 
Jittle fmother, every ftudent Ihould be adviled 
to get it by heart. I may add, without enlarg- 
ing upon the Agathyrf and the Turdetani, who, 
as we are told by Arijiotle and Strabo^ had laws 
in verfe of the remoteft antiquity^ that the Alco- 
ran itfelf, the great fource of Mabomedan law, 
is compofed in fentences not only modulated 
with art, but often exadlly rhymed ; fo that in 
ffa this apology would have been needlefs, 
Verbal tranflations are generally naked and in- 
fipid, wholly deftroying all the neatnefs and 
beauty of the original, yet retaining fo much ol 
the foreigfi idiom and manner, as to appeaj 
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always uncouth, often ridiculous ; but elegance, 
on a fubjeft fo delicate as law, muft be facri- 
ficed without mercy to exa^lnefs ; and for this 
reafon I have rendered the Arabian treatife, 
line for line, and word for word, with a fidelity 
almoft religioufly fcrupulous. 

As it was never my intention to compofe a 
perfedt work upon the law of inheritances among 
the Mabomedans^ it cannot be reafbnably ex- 
pedted, that I Ihould fubjoin a commentary, or 
prefix a long difeourfe : very few marginal notes 
were thought necclfary; but, if the brevity of 
the original fhould make prrts of it rather ob- 
feure, the Britijb lawyers in India^ for whof« 
life chiefly this production was defigned, will 
eafily obtain a clear explanation both of the 
language and matter from native interpreters. 

The fourth chapter of the Alcoran may throw 
Jight, if any be wanted, on the dodlrine of the 
foriidh ox portions', and, as to the arithmetical 
part, it feems of little confequence, as our rules 
of three, and thofe for the reduction of fradlions, 
are common and familiar to all. 

The prefent publication will anfwer, I con- 
ceive, another purpofe by no means unimport- 
ant ; as it will habituate the ftudent of eaftern 
languages to the reading of old Arabian manu- 
feripts } but, left the hand-writing of the very 
learned Saad Al Sivdf, for that was the name 
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of the tranfcriber, Ihould perplex beginners, I 
have printed the whole trafi, for their fake, in 
Roman letters, diftinguifliing every confonant 
and long vowel (the Jhort ones are too vague 
and indeterminate) by a charader invariably 
appropriated to it ; fo as to give every full found 
its own fpecifck fymboli an advantage, which 
hardly any alphabet has, but which all ought to 
have. 



Bigyah'o ’Ibdhhithi an jumali *lmowarithi 
nadh'^mo 'Ifhaikhi dllmdmi alaalimi 
mowdffiki ’Ideini abei abdillahi 
mohhammedi ’bni ale'i ibni ’Ihhofaini 
alrahhabiyyi almdrufi bi ’bni ’1 
motakannah'i rahhamaho allaho taadlai. 
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Bifnii ’llahi alrahhmani alrahheimi wabibl 
neftaeino. 


[ 1 ] 

dwwalo md neftaftihho ’Imekala 
bidhicri hhamdi rabbina ta^iala 
falhhamdo lillahi alaf md anamd 
hhamddn' bihi nejlua ani ’laini ’Idma 
thomma dls'alwah o bado walfalamo 
dial nebiyyin' deinoho dliflamo 
jnohhammedin' khdtimi rufli rabbihi 
wadlihi min badihi was ahhbihi 
wanefalo ’llaha lind ’liadnah a 
fefma tawakhkhaind min alibdnah'a 
an medh-hebi ’Iimami zaidi 'Ifaradh'ei 
idh cdna dhdca min dhammi 'Igaradh'i 
ilmdn' bidnna ’lilmo dufd ma foei 
feihi wadula ma leho ’Idbdo doei 
waanna hadha ’lilma makhs'us'on' bima 
kad fhdaa feihi inda culli ’lulemd 
wadnna zaidan khus s'a la mahhdlah 
bimd hhabdho s'ahhibo ’Irifdlah 
piin kaulihi fei fadh'lihi monabbehi. 
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^adh'£^com zaidon wanaheica beha 
facana aulai be-ittib4i ’It^bii 
la fiyyama wakad nahhdho ’Ifhdfiel 
fah^ca feihi dikaula bi’leydzi 
mobarradn' min kas'mah i 'lalgazi 
dibabo meirathi ’Iwaral theldthah 
cullon yofe'ido rabbaho ’Iwirathah 
wahai nicahhon' wawelaon' wanafab 
md bddahonna lilmawareithi fabab. 

[ 2 ] 

wayamnao ’Ifhakhs'a min almeirathi 
wahhidah'on' min ilalin' thelathi 
rikkon' wakatlon' waakhtildfo deini 
faaf ham falaifa ’llhacco cdlyakeini 
walwarithuno fei ’Irijali aftiarah 
dfmawahom marufah'on' mulhtaharah 
dlibno wa’bno ’libni mahma nazala 
wa’ldbo wa’Ijeddo leho wai n ala 
walakho min dyyi ’Ijehdti cdna 
kad dnzela ’llaho bihi ’Ikorana 
wdbno ’lakhi ’Imodlel ilaihi bi’labi 
fafmd mekalan^ laiia bi’lmucadbdhabi 
wa’ Idmmo wdbno ’lammi min dbeihl 
fdlbcor ledhei ’leijdzi waltanbeihi 
wdlzaujo walmotiko d^u ’Iwelai 
fajumlah'o ’Idhucuri hawc4di 
wdlwarithato cuHohinna iebd 
lam ydthl ^airahonna ’likero 
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bintoti' wabinto ’bnin' waommon' mulhfikab 
wajaddah'on' wazaujah'on' wamotikah 
w4lakhto min ayyi ’Ijehati canat 
fahadhihi iddatohd kad banat 
wadlam bianna ’lirtha nauaani hbma 
fardh'on' watas eibon' alaf ma koiimd 
fdlfardho fei nas's i ’Icitdbi fittah 
la fardh'o fei ’lirthi iiwaha bittah 
nisfon' warubon' thomma nis'fo ’Irubi 
walthultho wdlfudfo binas'si ’liheri 
walthulthani wahoma altemiimo 
fdhhfadh" faculio hhdfidh' in' 'imimo 

[ 3 ] 

falnis'fo fardh'o khamfah'in' ufradi 
alzaujo wdlonthai min alauladi 
wabinto ’libni inda fakdi ’Ibinti 
walakhto fei medh-hebi culli muftei 
wabadahd ’lakhto ’llati min alabi 
inda dnfiradihinna min moas's'ibi 
walrubo fardh a ’Izauji in c^na maah 
min waladi ’Izaujah'i men kad menaah 
wahu leculli z^ijahin' du acthera 
md ddami ’Iduladi feima kadderd 
walthomno lilzaiijah i walzaiijdti 
ma dlbeneina au mi dlbendti 
du mia aulddi ’Ibeneini faalemei 
wdbek le-itkari ’Idurufi wailemei 
wadlthulthdni lilbenati jemda 
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ina zada Sn wlhhidjdi'i fafemaa 

wahua cadhaca lebetiati ’llbni 

fafham mekalei fahma s'afei ’Idhihni 

wahua liikhtami fema yezeido 

kadh'ai bihi ’laKb,raro wtil^bcido 

hadha idha cunna liommi waabi 

au liabi fadmel bihadlid tos'ibi 

walthultho fardhd ’lomrni hhaitho la weled 

wela mina ’lakhwah'i jemo waaded 

cathnaini au thintaini au thelathi 

hocmo ’Idhucurl feihi calinathi 

wai n yecun zaujon' waomon' wa^bo 

fathultho ’Ibakiyo lehd morattabo 

wahacadhai ma zaujah'in' fas'didd 

feld tecun mina ’lulumi kaida 

[ 4 ] 

walthultho lllathnafni du thintaini 
min weledi ’lommi bigairi maini 
wahacadhai In catharua farddud 
fema lehom felmd fiwdho zddo 
wataftawal -lindtho waldhucuro 
feihi cama kad dudh'ahho 'Imefth'uro 
wdlfudfo fardh'o febahln mina ’laded 
abon' waommon' thomma binto’bni wajcdd 
wdlokhto binto ’labi thomma ’Ijeddah 
waweledo ’lommi temdmo ’liddah 
fdldbo yeftahhikkoho maa ’Iweled 
wahacad^I ’lommo betenzelli ’Is'emed 
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l^ahu lehd aydh'an’ mda ’Idthnafnl 
min ikhwah'i ’Imaiti fakis hadhainj 
waljeddo mithlo ’Idbi inda fakdihi 
fei jeza md yes eiboho wameddihi 
illd fdha cana hondca ikhwah 
licaunahom fei ’Ikurbi wahu afwah 
wahhucmohim wahhucmoho feyatei 
mocammela ’Ibayana fei ’Ihhalati 
wabinto ’libni takhodh alfudfa idhd 
cdnat mad ’Ibinti mithald yahhtadhaf 
wahacadhai ’lokhto mda ’lokhti ’llatai 
bidlabawaini ya okhayyo ddlata 
fain tefawai nefebo ’Ijedddti 
wacunna cullahonna' warithdti 
falfudfo bainahonna bialfawiyyah 
fei ’Ikifmah i ’laddilah i ’Iftieriyyah 
wacullo men adlat bigairi warithi 
fema leha hhadh'dh "on' mina ’Imawarlthi. 

[ 3 ] 

wataikotho ’Ibodai bidhdti ’Ikurbi 
fei dmedh-hebi ’laiilai fakol lei hhafbei 
wakad tenahat kifmah'o ’Iforudh'i 
bigairi ifiicali weld gomiidh'i 
wahhokka <in nefliraa fei ’Itas'eibi 
biculli kaulin' miijizin' mus’eibi 
facullo men ahhraza culla ’Imdli 
mina ’Ikarabati du dlmawdlei 
au Ciina ma yafdh’olo bada ’Ifardli'i leh 
faliu akhu ’Ids'ubahi ’Unofadh'dh'aleh 



ealabi wdljeddi wajecldi ’IjeddI 
wdh'bni inda kurbihi walbodi 
walakhi wabni ’lakhi wali^nvami 
'walfayyidi ’Imotiki dhe'i ’linaami 
wahacadhai benuohom jemelaan' 
facun lema adhcoroho femeiaan' 
wama ledhei ’Ibodi maa ’Ikareibi 
fei ’liithi min hhadh 'dh' in wela nes'eiba 
walakho walammo liommin' wadbi 
aulai mina ’Imodlei bilhath'ri ’Inafabt 
wa’libno wdlakho maa ’Iinathi 
yoas'sibanahinna fei ’Imeirathi 
walaifa fei ’Inifai th'urran' as'abah 
ilia ’llatai mennat bi itki ’Irakabah 
wdlakhawdto in yecun benato 
fahonna b^dahonna ^'abdto 
wa’ljeddo mahhjubon ani ’Imelrkhi 
bi’laBi fei ahhwalihi ’Ithelathi 
wahacadhai ’bno 'libni bi’Hbni fcia 
tabig ani ’Ihhacmi 'Ifahheihhi madila* 

[ 6 ] . 

watalkoth'o ’Ijeddato min culli jiheh 
bi ’lommi fahhfadh "-ho wakis md dfhbeheh 
wataikoth'o ’likhwah'o bi’lbeneind 
wabi’labi ’ladnai cama ruwelna 
ad bibenei ’Ibeiieina hhaitho canud 
fiyyani feihi ’Ijemd wa’lwahhddno 
wayafdh'olo’bno ’lommi bi’blkath'i 
bi’ljeddi fahhfadh'"»ho alai ihhtiydth'i 
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wabi ’Iben^ti wabenati Mlbni 
facun bihhifdh'l ’lilmi jiddan' monei 
thomma bendto ’libni yeikoth'na metai 
hhaza ’Ibenato althulthalna yd fetal 
llld idhd ds's'abahonna aldhacaro 
min welidi ’libnl alai md dhacarud 
wabadahonna ’lakhawdto ’llatai 
yodleina bi’lkurbi min aljihdti 
idha akhddna fardh'ahonna wafiyd 
alkath na diilada ’labi ’Ibawaciyd 
wai n yecun akho lehonna hhddh'iran 
aasabahonna bathindn' wadh 'ahiran' 
walalfa I'bno’lakhi bi’lmoasVabi 
men mithlaho au faiikaho fei ’Inafabi 
wa'i n tajid zaujan' waommdn wdritha 
wai khwah an' lilommi hhazud ’Ithulotha 
vvadkhwah an' aydh dn' liommi wadbi 
waaftugrika ’Imalo bifardh'i ’Inos'obi 
fajalahomo cullohomo liommi 
wadhhfib abahom hhajaran' fei ’lyammi 
wdkfim alai ’Ukhwalii thultha ’Itaricah 
wahadhihi ’imd'elah'o Imufiitaracah 

[ 7 ] 

waldna nebdu briladhai dradnd 
fei 'Ijeddi wa’likhwah i idh waadna 
faalik nahhau ma akulo ’Imifmaad 
wajma hhawafhe'i ’Icelamati djmaaa 
wdalem bianna ’Ijeddo dhu dhhwali 
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^nteica ^nlionna 41 al ’Itawalei 
fakaiuno ’likhwah'i feihonna idha 
lam yaodi ’Ikafmo Alai'hi bi’lddhai 
fatarah'an' yakhodho thulth^n' camilan 
in cana bi’lkifmah'i anho ndzilan' 
in lam yecun feihim dhawu fihami 
faknd bidydh'ahhei dni Iftifhdmi 
watarah'an' yakhodho thultha ’Ibakei 
bada dhawei ’Iforiidh i wa’larzdki 
hadha idha md adh'-hhati 'Imokdfamah 
tenkos ho ani dhaci bi’lmezahhamah 
watdrah'an' ydkhodho fudfa ’Imali 
walaifa anho nazilan' bihhali 
wahau maa ’Ifnathi inda ’Ikafmi 
mithlo akhin' fei fahmihi wa’lhhocmi 
wdhhl'eb benei 'labi ledai ’Ikladi 
warfodh' benei lommi maa ’lajdadi 
•wdhhcom alai ’likhwah'i bada ’laddi 
hhocmaca feihim inda fakdi ’Ijeddi 
walokhto la fardh o maa ’Ijcddi lehd 
feima aid mefelah'an cammaleha 
zaujon' waommon' wahomd temdmohd 
hialem fakhairo ommahin allamohd 
tyrafo ya s ahhi bi’lacdariyyah 
vvahei bian tahhfadh b-ha hhariyyah 


[«] 

fayofradh'o ’Inisfo Ichii wa’lfudfo Ich 
hhatai taiili bi’lforddhi ’Imojmeleh 
thomma yauudani iial ’Imokafamch 
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Cama madh'ai fdhhfadh"-hd waincor naan imea 

wa!f'n to^id mdrifah a *lhlufabi 

letentahai felhi ilai ’Is'awabi 

Xvatdfifo ^Ikifmaha wa’ltafs'eila 

Watalim alsahheihha wa’ldsuld 

faftakhriji ’los'iila fei ’Imefayili 

Wala tecun An hhifdh' ihd bidhahili 

wahai idhA fos's'ila feiha ’Ikaulo 

thelethah'on' yedkholo feiha ’laulo 

wabddahd arbaah'on' temdmo 

Id aula yaruhd weld Inthildmo 

falfudfo min fittah'i ds-homin' terd 

Walthultho wa’lrubo min athnai afhara 

wdlthumno in dh'omma ilaihi ’Ifudfo 

fads'loho ’Is'adiko feihi ’Ihhadfo 

arbadh'on' yatbaoha ifhruna 

yarifoha Mhhufabo ajmauuna 

fahadhihi ’Ithelethah'o ’los'ulo 

in caththorat forudh'ohd tauulo 

fatablogo ’Ifittah'o dkda ’Idfliareh 

fei s urah in' marufah'in muftath'areh 

watalhhako Mlatai teleiha fei ’lathar 

fei ’laiili afradan' befebah'i afhar 

wa’ladado ’Ithdlitho kad yauulo 

bithumnihi fdamel biind akiilo 

wa’lnis'fo wa’lbakei awi’lnis'fdnl 

dslohomd fei hucmihom athndni 
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[ 9 ] 

wa’lthultho min thelethahln yecuncr 
wa’lrubo min arbaA,h in mefniino 
wa’lthumno in cana famin them^niyab 
fahadhihi hai ’los'iilo ’Ithaniyah 
la yedkholo ’laiilo alaiha faalemi 
thomma afloca ’Itas'-hheihi feihd wakliml 
faii'n tecun min ds'liha tas'ihhhho 
fatarco tath'weili ’Ihhifabi ribhho 
fdath'i cullan' fahmaho min as'lhi 
mocammilan' au aayilan' min aiilihi 
wain terai ’Ilihama laifa tankafim 
alai dhawei ’Imeirdthi fdtbd md rufim 
wathlob th'areika ’likhtis'ari fei ’Idmal 
bi’ldh'arbi wa’lwafki yojanibca ’Izelel 
warded ilai ’Iwafki ’lladhai yowdfiko 
wadh'ribho fei ’las'li wadnta ’Ihhadiko 
in edna jinfan' wahhidan' aii adthera 
fahhfadh " wada anca ’Ijidala wa’lmira 
wai n terai ’Icathra alai ajnafi 
fai'nnaha fei ’Ihucmi inda ’Inafi 
tohhs'aro fei arbaah'in' dkfami 
ydrifohd ’Imdhiro fei ’lahhedmi 
momdthilon' min bddiho mondfibo 
wabddaho mowdfikon mos'ahhibo 
wa’lrdbib ’Imobayino ’Imokhdlifo 
yonbeica dn tafs'eilihinna Mdarifo 
fakhodh mina ’Imoraathilaini wahhidd 
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Wakhodh mina ’Imonafibafm *lzdyid4 
wakhodh jemeid ^ddadi ’Imobayini 
wadh'ribho fei ’Ithdnei wela toddhini 

[ 10 ] 

wddh'rib jemeia ’Iwafld fei ’Imowdfiki 
wdfloc bidhdca anhaja ’Ith'ardylki 
wadhribho fei ’lasli ’lladhai tadsVila 
waahhs'i md andh'amma wama tahhas'sala 
wadkfimho fa’lkafma idhd s'ahheihho 
yarifoho ’Idajemo wa’lfas'eihho 
fahadhihi mina ’Ihhifdbi jumalo 
yatei alai mithalihinna ’Idmalo 
min gairi tath'weilin' weld ’atifafi 
fakna bimd feihinna fahu, cafi 
wain yemut akharo kabla ’Ikifmah 
fahhakkiki ’Ifihami wddrif kifmah 
wdjal leho mefalah'an' okhral lemd 
kad bayyana ’Itafs eila feimd koddimd 
wdndh'or fai n wdfakati ’Ifihanjo 
fakhodh hodeita wafkoha temamo 
wddh'ribho du jemeiahd fei ’Ifdbikah 
In lam yecun balnahortia mowdfakah 
falds-homo ’lokhral fafel ’Ifihdmi 
todh'rebo au fei wafkihd temdmi 
wacuUo fahmin' fei jemeli ’Ithdniyah 
yodh'rebo du fei wafkihd dlaniyah 
fahadhihi th'arelkah'o ’Imondfakhah 
fdrka biha rutbah a. fadh'li fhdraikhah 
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'WiTn ydCutt fei ftiiiftahhakki ’Imall 
thonthain' s'ahheihhon bayyana ’llfhcdli 
fakfirti alaf ’Idkalli wa’lyekeini 
tahhdh "a brhakki ’Ikifmahi ’Imobeini 
Ivahacadhal hucmo dhai/rati ’Ihhamli 
yobnai alai ’lyekefni wa’lakalli 

[ 11 ] 

tvrai'n yemtjt kaumon' bihadmin' 4u garak 
au hhadithin' amma ’Ijemeia Ga’lhharak 
walam yecun yolemo hbdlo ’Ifabiki 
fala yowarrath nafikon' min ndfikt 
taoddohom caTnnahom ajanibo 
Ivahacadhal ’Irayyo ’Ifadeido ’ladyibo 
'Wakad dtai ’Ikavilo dial md iheina 
min kifmah'i ^melrdtht ca yebelna 
alai tb'areiki ’Iramzi wa’Hfharah 
molakhkhas'an' bidujezi ’libdrah 
fa’lhhamdo lilkhi abi ’Itenidmi 
hhaniddn' catheiran' tomma fei ’Idawdmi 
wanafalo ’lafwa ani ’Itaks eirt 
wakhaira ma ndmolo fei ’Imes'ei'ri 
wagafra ma cdna mina ’Idhonubi 
wafatra md cana mina ’loyubi 
Wadfdh'alo ’Is'alwah'i waMtafleimi 
dlai 'Inebiyyi Imus'th'afal ’Icereimi 
mohhammedin khairi ’Idndmi ’iddkibi 
^dlihi ’Igurri dhawei Mmenakibi 
T^'ahhbibi ’idfadh'ili Mabrdri 



181 


alsifwahl ’IdmathiU ’Idkhydri 
wahhalbond ’llaho wanima ’Icafe'i 
dhu ’lizzi wa’lkodrah'i wa’ldlth afi 

tummat waUhhamdo lillahl 
rabbi ’Idalemeini was'alwdtoho 
wafelamoho dlai fayyidini 
mohhammedin' alnebiyyi ’lommiyi 
waalai alibi was'ahbbihi 
dlth'ayyibeini dlth'ahereini 
lailah'o Mjemadh lidrbadi liyali 
khalauna min ihewali fmnah 
ithnei dfliari wafebd mayih'i 
yetheki bi’llahi taaalai 

fakhro ’Ifdbikanei 
dfa 'llaho dnho. 




THE DESIRED OBJECT OF THE INQUIRER 
CONCERNING ALL THE RULES OF INHERITANCE: 
Composed by the learned Shaihhy the Imatn 
Moavc^ko ddewy father of Abdallay 
Mohamniedy son of Aliy son of Hosahty 
Al Rahabiy commonly called Ibud*l 
Mqtakanm. May GoD be merciful to him ! 




Jn the name of God, the Clement, the Merciful ; an^ 
from Him we seek assistance. 


[ 1 ] 

First, we open the discourse 

With pronouncing the praise of our Lord most High: 

Praise then to god for what he hath bestowed, 

Praise, by which we remove blindness from the sight 
Next, benediction afterwards and salutation 
To the Prophet, whose religionls the isla m, 
Mohammed, seal of his LordV messengers, 

And his family, after him, and his friends ! 

And let us pray god for his aid to its 
In what we have proposed to explain 
From the system of the Imam, zaid alfaradhi % 

(Since this is among the noblest of purjxjscs) 

By learning ; for learning is the most deserving of efforts 
In it, and the worthiest vocation of the pious ; 

And this branch knowledge peculiarly belongs to what 
Has been openly declared among all the learned ; 

And ZAID has unquestionably a just title 

To what the lord of the mission conferred on him, 

By pronouncing his excellence, clearly saying, 

** Zaid will teach you the law O glorious encomium ! 
He, therefore, best deserves to be followed by the student. 
Especially since shafiei takes him for a guide. 

This then is his doctrine epitomised 

* Faradh'eit a man skilled In the farayuih\ or saaed ordJnaitcrs contain- 
ed in the Alcoran. 
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Free from a particle of ambiguity. 

The causes of inheritance among men are three ; 

(The possessor of any one has the advantage of succession) 
And they are wedlock, collateral relation, and descent : 
There is not besides them a single cause of inheritance. 

And any one of three incapacities 
Excludes a person from the succession ^ 

Servitude, and homicide, and a difference of faith ; 
Understand then j since doubt is not like certainty. 

And those, who inherit among males, are ten 5 
Their names are luiown, and every where mentioned : 
The son, and the son’s son, however they descend. 

And the father, and his father, in the ascending line \ 
And the brother, on whichever side he stands. 

Since god caused the Koran to descend in his favour j 
And the son of a brother related by the same father, 
(Hear now the discourse containing no falsehood) 

And the paternal uncle, and such uncle’s son, 

(Be thankful to him, who explains concisely and pl^ly) 
And the husband, and the emancipater nearly connected 5 
And all the males, n.vho inherit^ are these. 

And all the inheriting females are seven, 

(To no woman, but them, does the law give that title) 
The daughter, and the son’s daughter, and the tender 
mother, 

And the grandmother, and the wife, and the emancipatress. 
And the sister, on whichever side* she stands : 

And this their number thus appears. 

And know, that inheritance is of two sorts, which are 
The SHARE, and the heirship^ of what is distributable. 
Now the shares, by the declaration of the book, are six : 
(Besides them is no share in the inheritance) 

♦ Pronounced in India, fen and mha. See the last words of the 
port by the Mahometan doctors in the Patna cause. 
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A moiety, and ar^Durth; next, half a Iburth, 

And a third, aiAd a *sixth, as the law declares. 

And two thirds ; and these are the whole. 

Remember then ; for Every one, who remembers. Is 
an 

[ 3 ] 

A moiety then is the. share of five persons, 

'The husband, and the female child. 

And the daughter of a son, on failure of daughters. 

And the ivhole sister, by the opinion of every mufti 
And, after her, the sister, who has the same father ; 

This when they stand alone without any heir. 

And a fourth is the share of the husband, if there be with 
him 

Any children of the wife, who deprive him of more; 

And this is for every wife, or more than one 
On failure of children, as it is ordained. 

And the eighth is for the wife, or the wives. 

Together with sons or with daughters f, 

Or with children of sons : learn then. 

And remain firm in venerating study, and prosper. 

And two thirds are for the daughters all together. 

When there are more than one ; (hear attentively) 

And the same portion is for the daughters of a son 
(Comprehend my discourse with clear discernment) 

This also ts for two sisters, and for what exceeds tha/ 
number; 

The Ingenuous and the pious have thus decided : 

This, whether they be by the father and the mother. 

Or by the father only. (Act this rule; thou wilt be right) 
And the third is the mother’s share, when there is no chjid, 

* A saying, I believe, of Mahomed: he meaned a remembei^r of his oral 
precepts. Hence the name of Hafidh, or was assumed by ihany 

^ustrious persons, and, among them, by the celebrated poet. 

f Sec the answer of Mohammed Kdsim to the timUenth ^^uesdon pro- 
posed to him in the Patna cause. 
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Kor any assemblage or number of brethren, 

As two brothers, or two sisters, or three ^ 

Xhe rule in this case regards males as well as females. 
And, if there, be a husband, and a mother, and a father, 

A third of what remains is allotted to her \ 

And so with a wife : (advance then, 

And be not seated apart from the sciences.) 

W 

And a third is for two males or two females 
pf the mother's children, without deceit ; 

And so, if there be mor^, and they seek their allcimeniy 
There is no provision for them in what exceeds that share. 
And females and mfdes are held equal 
In this distribution^ as the written law declares. 

And a sixth the share of seven in number. 

The father, and the mother, then the son’s daughter, 
and the grandfather. 

And the sister, daughter of the father, next the grand- 
mother. 

And the mother’s child: the number is complete. 

And the father has a right to it with the children. 

And sq the mother, by the revelation of the Eternal : 
And the same is for her with two 

Of the dead man’s brothers: give those two a just allotment. 
And the grandfather is like the father, <;^ his death, 

In the distribution of what accrues to him and relieves him. 

Except when there are brothers livings 

Since they are preferable to him in proximity’*^; 

And their due and his due shall be introduced 
With a full explanation in the different cases* 

And the son’s daughter takes a sixth, when 
She is with a daughter, alike in descent, 

• Tlie margin has for wahO. From this ver$^ it appeals, th^ 
the degrees of consanguinity are computed by the io the 

same manner as by our common lawyers. 
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And thus a sister with a sister, wiio 
Is related, O my brother, by the same father. 

And, if the relation of the grandmothers be equal, 

Both of them are called to the succession ; 

And a sixth is divided between them equally 
By the just and the legal mode of partition. 

And every female, who claims through one not inherltin|{i 
Has herself no portion of the inheritance. 

[ 5 ] 

And the distant kinswoman is excluded by the near 
By the better opinions : (say now to me, Enough.*') 
And here ends the distribution of the shares. 

Without perplexity or intricacy : 

And it w just, that we propound the law of HEiRSHif 
With every sentence Concise and exact. 

Now ev^ry one, who appropriates all the estate. 

Among the near descendants or relations, 

Or who takes what remains after the portions. 

He is distinguished by the title of Heir*, 

As the father, and the grandfather, and his fether, 

And the son, in a near and a remote degree, 

And the brother, and the brother's son, and the uncles. 
And the master, who generously manumitted his slave. 
And thus their sons, all of them : 

(Be attentive then to what I pronounce). 

And there is not to the distant, with the near, kinsman 
Any share or portion in the inheritance. 

And the brother and the uncle by mother and father 
Are preferred to those descended by the half blood. 

And the son and the brother with females 
Have the heirship over them in the estate ; 

• Sw A Narrathi of thi Proceedings in the Patna Cause^ p, 11, b, 
iThe Arahich verb iis's'aba primarily signifies to collect and bind together the 
htunches of a tree: hence the tecondary tense^ to constitute the heir and head 
ef tifamilyi 
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And there Is not among women any heiress 
Except her, who kindly freed enslaved neck- 
And the sisters, if there be daughters. 

Take the residue after their portions. 

And the grandfather is precluded from inheriting 
By the father in all his three cases; 

And thus the grandson by the son ; (do not then 
Turn aside, in deviation from the clear rules). 

[ 6 ] 

And the grandmothers on each side are excluded 
By the mother: (remember this rule^ and decide conform* 
ably) 

And brothers are excluded by sons 

And by the nearest progenitor, as we are taught, 

Or by sons’ sons, when there are ani^; 

A number and one are in this respect alike. 

And the mother’s son remains in exclusion 
By the grandfather (remember this with care) 

And by the daughters, and the son’s daughters : 

(Be very assiduous In committing knowledge to memory) 
Besides, the son’s daughters are excluded, whe^ 

The daughters take two thirds, O young man, 

Except when a male has the heirship over them 
Of the son’s children, by what they assert : 

And, after them, the sisters, who 
Descend in proximity from both sides, 

When they take their complete portions, 

Exclude the weeping daughters of the dead father ; 

And, if they have a brother present, 

He has the heirship over them, in private and publick, 
And the brother’s son is not the heir over 
Whoever is equal to, or above, him in descent. 

And, if thou find a husband and a mother inheriting, 
And Iwthers by the mother, they take each a third ; 
And sp if there be brothcars by the mother ^nd the father. 



And the whole estate Is comprised in the allotment of shared. 
Place them all to tht side of the mother, 

And consider their father as a rock in the sea, 

And divide among the brethren a third of the estate left. 
And this is the case of mushtaracdy or parcenary. 

m 

And now we will enter upon what we desire 
Concerning the grandfather and the brothers, as we pro- 
mised. 

Incline then thine ear to what I shall say, 

And collect at once the whole purport of my words ; 

And know, that the grandfather has different cases j 
I will inform thee of them successively: 

And he has a share with the brothers in them, when 
The division redounds not to any loss upon him. 

And sometimes he takes an entire third. 

If there be in the distribution any descendants from him. 
And there be not among them any entitled to shares, 

(Be content with my explanation without questions) 

And sometimes he takes a third of the remainder 
After those, who have portions and provisions \ 

This, when the dividend is become 
Too diminished for the other share by the press of 
claimants^ 

And sometimes he takes a sixth of the property, 

And there is no descendant from him in that case ; 

And he, with females in the division, is ^ 

Like the brother in his share and his right. 

And reckon the father’s children in the number, 

(And leave the mother’s children with the grandfathers) 
And, after that number, give to the brethren 
Thy just allotment among them on failure of the grand- 
father. 

And the sister has no share with the grandfather 
In what exceeds the case already concluded; 

The consort and the mother, and these two are all of 
them, 





(Knowthdn, for the best of the sect Is he who kncJws best; 
Atq called, O friend, the Acdarii/yah ^ ; 

And they deserve to be remembered by thee^ 

m 

Half then is given to her, and a sixth to him. 

Until there is a remainder after the entire shares. 

Then they return to the distribution 
As before-mentioned : (recollect it, and thank the author) 
And, if thou desire a knowledge of computation. 

Thou wilt by its means attain the right proceeding : 

And thou wilt understand divisions and analysis. 

And wilt be acquainted with integers arid fractions ; 
Extract then the roots in solving problems f. 

And be not remiss in committing them to memory; 

Now they, when the discourse about them is precise, 

Are three, to which a remainder belongs. 

And, after them, four complete divisors^ 

To which no remainder belongs, nor any fraction 
Now the sixth, thou wilt see, h from six portions^ 

And the third and the fourth from twelve *, 

And if to an eighth a sixth be added. 

The new root, concerning which the calculation is justy 
Becomes four, which twenty follow, 

As arithmeticians universally know 
And these three roots. 

If the shares be many, leave a remainder. 

And let six come to the connexion of ten 
In the known table commonly delineated ]j, 


* The Arabian lexicographer* give tins name ro the husharui or 
the mother^ the grandfather^ and the whole sister ; possibly, because the rule* 
uf succession are a little disturbed in favour of them. 

f By asV, or root, he must mean the denominator of a fr.'Ction, 

X He, probably, considers the wh<>le estate as tweke, which has/ovr 
divisors, besides unit. 

§ In our notation (which the Asiaticks, if they are wise, will adopt)^, 
D This passage 1 do fidt underftand, not knowing the t4ible to whick 
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And let that follow, which succeeds it in the series. 

In the excess, by distinct progressions, to seventeen j 
the third number leaves a remainder 
Of its eighth part : (proceed then, as I direct) 

And half and what rehnains, or the two halves, 

^Their root, in the rule concerning them, is two- 

[ 9 ] 

And the third comes obviouslij from three ; 

And the fourth is formed from four *, 

And the eighth, if it be required ^ is from eight ; 

And these are the second roots, 

To which no remainder belongs : know this ; 

Then pursue the method of verifying it, and distribute : 
And, if thou hast verified the root, 

The end of lengthened computation is clear gain. 

Give then to each person his share, from his root, 
'Complete, or broken from its remainder. 

And, if thou see that the shares cannot be distributed 
To the partakers of the inheritance, follow what is pre- 
scribed, 

And seek the way of compendiousness in the work 
By multiplication and proportion ; this will remove error 
from thee. 

And restore to the whole quantity what agrees with it. 
And multiply it by the root, and be thou vigilant^ 
Wliether there be one denomination or more, 

Remember well, and dismiss from thee doubt and difficulty: 
And, if thou see multiplicity in the kinds. 

Then they, by the rule among men. 

Are numerically ranged in four terms, 

The skilful accountant will know them by the rules j 
The similar ierniy after it the proportional, 

it refers. The sexagenary table, which Wallis exhibits in the seventh 
chapter of his Algebra, is commonly used in Asia fer multipUcation and 
division. See Chard IX; vol. III. p. 155. 

VUL.-VI, 9 



Aritf, after tlxat^the concordtajt acccmipanyingi 
And the fourth w the discordant separated ; 

(The intelligent man will inform thee of their diatmcti^^)^ 
Take then from the similars one, 

And take from the proportionals the rest, 

And take the entire number of discordants. 

And multiply them by the second ternii and be not 
deceived. 

[ 10 ] 

And, mix the whole quantity with the concordant,, 

And pursue by it the plainest of ways ; 

And multiply it into the root, which thou hast investigated. 
And compute what is the sum, and what it amounts to ; 
And divide it ; and, if the division be just, 

The illiterate and the eloquent man will equally know it 
And this is the whole of the computation,. 

(The work thus proceeds in similar cases) 

Without prolixity or digression ; 

Be satisfied then with what it contains; for it is sufficient 
And if one person die before the distribution, 

Make the shares just, and know his proper division ; 

A^d state for him a fresh question, as it 

Has been distinctly explained, in what precedes :* 

And consider ; and, if the shares agree. 

Take them ; thou art right ; the quantity is complete ; 
And mix it, or all of them, into the preceding, 

M there be not an agreement between them,, 

♦ Tlie preceding verses corktain an awkward rulfe of praciia ; but it 
hence appears, that Chardin was mistaken, when he asserted, that nei- 
ther the Indians nor Persians of his time were at all acquainted with the 
c mmon />rad/ra/ rules : see his chapter on tfie Persian Arithmetich. 

f It can only be of use, as an artificial memory, to those who al- 
ready know the rules, but is insufTicient for the teaching of them. 
These two or, three jpages are very enigmatical ; but 1 should not de- 
spair of explaining them, if I had leisure' to scad a few arithmetic^ 
booics of the Arabj oi Pcisians, 





And the new shares into th^fortJier shares 
Are blended, or into the entire quantity; 

And every share into the aggregate of the ^cond 
Is mixed, or into the whole quantity, manifestly; 

And this is the method of iiiondsakhah^ ; 

Mount then by It the lofty degrees of excellence. 

And, if there be among the claimants of the estate 
A real hermaphrodite, removing all doubts. 

Distribute to the less evident and to the certain ^ 

Thou wilt allot with justice the clear portion ; 

And this is the rule of pregnant women. 

Which is founded on the certain, and the less evident. 

[ 11 ] 

And, if many kinsmen die by ruin or drowning^ 

Or a calamity overwhelming all, as fire. 

And the case of the survivor be not known, 

And one deceased cannot be heir to another deceased^ 
Reckon them ally as if they were strangers ; 

And this is the sound and true determination. 

And now the discourse has come to what we desired 
Concerning the distribution of estates, so that it is made 
clear. 

By way of short hint and allusion, 

Explained in an abbreviation of the sense. 

Praise then to god In perfection. 

Praise, abundant, complete in eternity; 

And let us ask forgiveness for our defects, 

And the best of what we hope in the place aspired to. 
And pardon for what is passed of our sins. 

And a covering for what is passed of our faults ; 

And the fairest of salutations and benisons 


♦ The grammarians, translated by Go/iW, thus explain the word 
n.2$ohh or mondsakhak : “ Mors et successio continua hscrediini, qu» fit 
* Integra manente et indivisa haeredit^te ;** but the la^t words con<re)r 
no adequate idea of the tluog- 


o a 



On the ppopheti the pure, the illustrious, 

]$IcHammed, the best of created beings, the last of prophets^ 
And on his family, bright with glorious qualities, 

JSxid his companions, the excellent, the noble, 

Tke spotless, the exalted, the beneficent ! 

And our sufficient help is god ! O all-sufficient ! 

Endued with gr eatness, and with power, and with clemency i 


The work is ended* Praise be to god, 
The ruler of worlds ! and his blessing 
And peace on our lord 
Mohammed, the Unlettered Prophet, 
And on his family and his companions, 
^he excejlent, the unblemished ! 

On Friday night, one of the four nights 
at the close of Shewdl in the year 
se v^n* hundred and twelve ^ 

The Transcriber^ surnamed 
fakhkoT sa'bika'ni 
(or, Ex.celling his Predecessors)' 
confides in god Most High:: 
M^y GOD forgive his sins ! 
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PREFACE. 


^HE two Mufelman authors, whom I now in- 
troduce to my countrymen in India^ are Shaikh 
Sira'ju’ddj'n, a native of Sejdvend^ and Sayyad 
Shari'f, who was born at Jurjdn in Khwdrezm 
near the mouth of the Oxus, and is faid to have 
died, at the age of feventy-fix years, in the city 
.of Shiraz: their compofitions have equal a,u- 
thority in all the Mohammedan courts, which 
follow the fyftem of Abu' Hani'fah, with 
.thofe of Littleton and Coke in the courts at 
Wejlminjleri and there is, indeed, a wonderful 
Analogy between the works of the old Ara- 
Man and Idm^ijh lawyers, and between thofe of 
their feveral commentators 4 with this differ- 
ence in favour of our own country, that Lit- 
tleton is always too clear to need a glofs, an4 
with this difference in favour of the Arabs^ that 
the foie object of Sharif was to explain and 
.^ffrate his text, Without an oUcntltious dif> 
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play of his own erudition ; but, when it is ad- 
mitted, that a defire of extreme brevity has 
often made the Sirdjiyyah obfcurc, the reader 
Ihould in candour allow, that every author mu ft 
appear to great difadvantage in a literal tranfla- 
tion, efpecially when his own idiom differs to- 
tally from that of his tranflator, when his terms 
of art muft be rendered by new words, which 
ufe alone can make eafy, and when the fyftem, 
which he unfolds to his countrymen, has no re- 
femblance to any other, that the world ever 
knew. In the Shartjiyyah (for that is the po- 
pular title of the Arabian comment) we find 
little or no obfeurity; and, if there be a fault 
in the book, it is a fcrupulous minuteness of 
explanation, and a needlefs anxiety to remove 
every little cloud, which the reader himfelf 
might difperfe by the llighteft exertion of his 
intelledt. Both works were tranflated into Fer- 
Jian by the order of Mr. Hastings; and the 
tranflation, which bears the name of Maulavi 
Muhammed Ka sim, muft appear excellent, 
and would be really ufcful, to fuch as had not 
accefs to the Arabick originals; but the text 
and comment are blended without any dif- 
crimination, and both are fo intermixed with 
the notes of the tranflator himfelf, that it is 
often impoflible to feparate what is fixed law 
from what is merely his own opinion : he has 
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alfo erred (though it be certainly a pardonable 
crrour) on the fide of clearnefs, and has made 
his work fo tedioufly perfpicuous, that it fills, 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfioa 
of it in Englifh would^occupy a very large 
volume. 

If the pains, which have been taken to render 
my own work as complete as pofliblc, be mea- 
fured by the fize of it, they muft be thought 
very inconfiderable j but in truth no greater 
pains could have been taken with any work ; 
and it would have been a far eafier talk to have 
didated or written a verbal tranflation of the 
two comments on my text, than to have made 
a careful feledion of all that is important in 
them ; for which purpofe I perufed each of 
them three times with the utmoft attention, and 
have condenfed in little more than fifty Ihort 
pages the fubftance of them both, without any 
fuperfluous paffage, that I (hould wilh to be re- 
trenched, and with as much perfpicuity as I 
was able to give, in fo fliort a compafs, to a 
fyftem in fome parts rather abftrufe : left men 
of bufinefs, for whom the book is intended, 
ftiould be alarmed at firft fight by the magni- 
tude of it, I have omitted all the minute criti- 
cilm, various readings, and curious Arabian li- 
terature } moft of the anecdotes concerning old 
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law 3 rerSi, and all tKeir fubtil controverlies with 
the arguments on both tides j together with the 
demonftrations of arithmetical rules and the 
very long proceffes, after the prolix method of 
the Amhsy in words inftead of figures. Prafti- 
cal utility being my ultimate obje(5l in this work, 
I had nothing to do with literary curiofities, 
how agreeable foever they might have been in 
their proper places ; but, in order to attain that 
oibje^ by a full explanation of every thing ufe- 
ful in my text, I was under a neceflity of retain- 
ing^ the Arabian phrafeology both in law and 
arithmetick, and mufl requeft the Efiglifi reader 
to difmifs from his mind, while he ftudies the 
Strajiyyah^ thofe appropriated fenfes, in which 
many of our words, as heh\ inheritance^ rooty 
and the like, are ufed in our own fyftems. One 
/Irabick word I was at a lols to tranflate pre- 
cifely in our language without circumlocution c 
the chief problem, in the diftribution of eftates 
among Mufelman heirs, is to find the leafi num~ 
ievy by which an ejlate inuQ, be divided, fo that all 
the Jharas and the refidue may be legally dfiribut^ 
td without a firahlion: this they call integration ; 
but, if I could have hazarded fuch a word in 
IdaigUJh, the frequent repetition of it would 
have been extremely harlh ; and I have gene- 
fally called it arrangement or verification, which 
gre popular lenles of the Arabick verbal itoua j 
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But the ntimbef fought, or, to life the Arabian 
cxpreflion, the integrant of the cafe, I have ufu- 
ally named the divifor of the eftate. 

It will be feen in the Sirdjiyyah, that the (yf. 
tem of Zaid, though in part exploded by Abu 
Hani'pah, had very powerful fupporters, and 
its author is always mentioned in terms of re- 
fpe6t; it is the fyftem, which 1 publifhed at 
J^ondon above ten years ago ; and I ara not fur- 
prifed, that, without a native affiftant or even a 
marginal glofs, I could not then interpret the 
many technical words, which no dictionary 
explains, except in their popular lenfes j but, 
though my literal verfion of the traCl by Almu- 
TAKANNA feems for pages together like a firing 
of enigmas, yet the following work makes every 
fentence in it perfeClIy clear ; and the original, 
which was engraved from a very old manu- 
feript, appears to be a lively and elegant epi- 
tome of the law of inheritance according to 
Zaid, but manifeftly deligncd to affift the me- 
mory of young ftudents, who were to get it by 
he£|.rt, when they had learned the rules from 
ibme longer treatife, or from the mouths of 
their preceptors. This may be no improper 
place to inform the reader, that, although Abu 
Hani'pah be the acknowledged head of the 
prevailing fed, and has given his jtiame to it, 
ytt fo great veneration is Ihown to Abu Yu'* 
fup find the lawyer Muhammed»^ that, when 
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they ^oth diflcnt from their mafter, the Mufet- 
»</« judge is at liberty to adopt either of the two 
decifions, which may feem to him the more 
•confonaitt to feafon, and founded on the better 
authority. 

I am ilrongly difpofed to believe, that no 
poflible queftion could occur on the Mohamme- 
dan law of fucceffion, which might not be ra- 
pidly and corre£lly anfwered by the help of this 
work ; but it would be ealy to confirm or in- 
validate my opinion by the following method. 
J^et one capital letter, or more, if necelTary, 
reprefent each ©f the fharers, refiduaries, and 
diftant heirs ^ and let thofe letters be the ini- 
tials of the feveral words, in aid of the memory, 
but fo chofen (as without difficulty they may 
be) that all may be different ; let them be 
placed in alphabetical order, and connefled by 
the fign of addition ; let an enumeration be 
then made, by the known rule, of all the poffi- 
ble cafes, in which they can occur, two and 
two, three and three, and fo forth ; let them 
accordingly be arranged in tables from the 
loweft number to the higheft; and let the ffiare 
or allotment of each be fet above the letter, 
m the place of an exponent. If the queftioit 
then were propofed, in what manner the pro- 
perty of Hinda muft be diftributed among her 
daughter, her fijier by the fame father only, ahd 
. daughter of her fm, the table of the tUri 
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would exhibit this formula D i 4- DF ^ 
+ DS or, if Amru had left his wifCt tzvo 
daughters^ and both his parents^ the formula in 
the fourth table would be a D 4:|4- F -i- M 
+ W -j?,. ; where the denominator of the index 
would be the integrant^ as the Arabs call it, of 
the cafe^ and the numerator would point out 
the feveral allotments : thus might we con- 
ftruG a let of tables, mathematically accurate, 
in which the legal diftribution, in every pofliblc 
cafe, might be feen in a moment without 
thought and even without learning ; and fuch 
a blind facility, though not very confifteut with 
the dignity of feience, would certainly be con- 
venient in pradlice. We might alfo arrange the 
whole in a fynthetical method (of all the molt 
luminous and fatisfa£lory) by beginning with 
the Jeiitences of the Koran, as with indubitable 
axioms, followed by the genuine oral maxims 
of Muhammed ; by fubjoining the points, on 
which all the learned have at length agreed, 
and by concluding with cafes deduced from, 
ihofc three fources of juridical knowledge, to 
which there Ihould be conftant references by 
numbers in the manner of geometricians ; this 
method I propofe to adopt in the Digcft, from 
which I have feparated the Sirqjiyyah, becaufe 
it feemed worthy of being exhibited entire, and 
may be confidered as Inllitutes of Arabian Law 
on tl^e important title, mentioned by the Britijh 
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legiflature, of inheritance and JUcceJfidn to laWS^ 
fents^ and goods. 

Unlefs I am greatly deceived, the work, nov^f 
prefcnted to the public, decides the queftion, 
which has been ftarted, whether, by the Mogul 
cnnflttution, the fovereign be net the foie proprietor 
of all the land in his empire, which he or his pre^‘ 
decejfors have not granted to a fubjeSi, and his 
heirs ', for nothing can be more certain, than 
that land, rents, iinA goods are, in the language of 
all Mohammedan lawyers, property alike aliena- 
ble and inheritable j and fo far is the fovereign- 
from having any right of property in the goods 
or lands of his people, that even efeheats are 
never appropriated to his ufe, but fall into a 
fund for the relief of the poor. Sharif ex- 
ptefsly mentions fields and houfics as inherita- 
ble and alienable property: he fays, that a 
boufe, on which there is a lien, lhall not be 
fold to defray even funeral expenles ; that, if 
a. man dig a well in bis own field, and another 
man perilh by falling into it, he incurs no guilt ; 
but, if he had trefpafled on the field of another man, 
and had been the occafion of death, he muft pay 
the price of blood that buildings and trees pafs hy 
a fale of land, though not converfely ; and he al- 
ways exprefles what we cal! property by an em- 
phaticalword implying Such dominion^ 

fays he, may be acquired by the adf of parties, 
as in the cafe of contrast?, or, by the adt of 
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IW,as m the cafe of defcentsj and, having" ob- 
fervcd, thdit freedom is the civil exijlence and life 
of a martt but Jlavery^ his death and annihilationy 
he adds, becaufe freedom eftablijhes his right of 
property.^ •which chiefly diftinguijhes man- from other 
animals and from things inanimate-, lb that be 
would have coiilidered fuifetis •without property 
(which, as he fays in another place, comprifet 
every thing that a man may fell, or give, or leave 
for his heirs) as mere flaves without civil life: yet 
Sharif was beloved and rewarded by the very 
conqueror, from whom the imperial houle of 
Dehli boafted of their delcent. The Koran 
allots to certain kindred of the deceafed fpeci- 
tick (hares of what he left, without a fyllable in 
the book, that intimates a (hade of diftiu6liou 
between realty and pcrlonalty; there ts there- 
fore no fuch didinblion, for interpreters niuft^ 
make none, where the law has not dihingruifli- 
ed : as to Muhammed, he lays in pofitivct 
words, that if a man leave cither property, or 
rights, they go to his heirs \ and Sharif adds, 
that an heir fuccceds to his ancejior's eflate witk 
an abfolutc right of ownerjhip, right of pojflfliony 
and power of alienation. Now I am fully 
perfuaded, that no Mufehnan prince, in any 
age or country, would have harboured a 
thought of controverting thefc authorities. 
Had the dodrinc lately broached been fuggcll- 
«d to the ferocious, but politick and religious. 
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Omar, he would in his beft mood have aike^ 
his counfellor fternly, whether he imagined 
himfelf wifer than God and his Prophet, and, 
in one of his paflionate failles, would have 
fpurned him as a blafphemer from his prelence, 
had he been even his deareft friend or his ableft 
general : the placid and benevolent Ali would 
have given a harfh rebuke to fuch an advifer ; 
and Aurangzi'b himfelf, the bloodieft of af- 
laffins and the moft avaricious of men, would 
not have adopted and proclaimed fuch an opi- 
nion, whatever his courtiers and flaves might 
have faid, in their zeal to aggrandize their 
mafter, to a foreign phyfician and philofopher, 
who too haftily believed them, and afcribed 
to fuch a fyftem all the defolation, of which he 
had been a witnefs. Conqueft could have 
made no difference ; for, either the law of the 
conquering nation was eftablifhed in India, or 
that of the conquered was fuffered to remain: 
if the firft, the Koran and the didt a of Muham- 
MED were fountains, too facred to be violated, 
both of public and private law } if the fecond, 
there is an end of the debate ; for the old Hin^s^ 
dus moft afluredly were abfolute proprie|prs of , 
their land; though they called their fovereigns. 
JLords of the Earth; as they gave the title of 
Gods on Earth to their Brahmens, whom th^ 
punidied, neverthelels, for theft with all dvicie* 
ti^rlt/i Should it be urged, that, althoiigb 
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Indian prince may have no right, in his executive 
capacity, to the land of his fubjeils, yet, as the 
foie legijlative power, he is above control; I an- 
fwer firmly, that Indian princes never had, nor 
pretended to have, an unlimited legiflative au- 
thority, but were always under the control of 
laws believed to be divine, with which they 
never claimed any power of difpenfing. 

I am happy in an opportunity of advancing 
thefe arguments againft a do6trine, which I 
think unjuft, unfounded, and big with ruin ; for, 
in the courfe of nine years, I have feen enough 
of thefe provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go- 
vernment a blefiing to them and a durable be- 
nefit to ourfelves, we mulf realize our hope, 
not by wringing for the prefent the largeft pof- 
fible revenue from our AJiatick fubjefts, byt by 
taking no more of their wealth than the publick 
exigencies, and their own fecurity, may ac- 
tually require ; not by diminifhing the interejiy 
which landlords mufl: naturally take in their 
own foilt but by augmenting it to the utmoft, 
and giving them alTurance, that it will defeend 
to their heirs: when their laws of property, 
which they ifterally hold facred^ fliall in prac- 
tice be fecured to them; when the land-tax 
Ihalfbdfp moderate, that they cannot have a 
colourable pretence to rack their nml 



210 


PREFACE. 


when they fliall have a well grounded confi- 
dence, that the proportion of it will never be 
raifed, except for a time on fome great emer- 
gence, which may endanger all they poflefs; 
when either the performance of every legal 
contract lhall be enforced, or a certain and ade- 
quate compenfation be given for the breach of 
itj when no wrong fliall re main unred refTed, 
and when redrefs fliall be obtained at little ex- 
penfe, and with all the fpeed, that may be con- 
fident with neceflary deliberation ; then will 
the population and refources of Bengal and Ba~ 
har continually incrcafe, and our nation will 
have the glory of conferring happinefs on con- 
fidcrably more than twenty-four (which 

is at lead the prefent number) of their nativf 
inhabitants, whofe cheerful induftry will enricl: 
their benefaflors, and whofe firm attachmem 
will fccure the permanence of our dominion. 
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THE 


INTRODUCTION. 


IN THE NAME OF THE MOST MERCI- 
FUL GOD! 

Praise be to god, the Lord of all worlds; 
the praifc of thofe who give Him thanks ! And 
His blefling on the heft of created beings, MU- 
HAMMED, and his excellent family! The Pro- 
phet of GOD (on whom be his blefling and 
peace!) faid: “ Learn the laws of inheritance, 
“ and teach them to the people ; for they are 
“ one half of ul'eful knowledge.” Our learn- 
ed in the law (to whom GOD be merci- 
ful!) fay: “There belong to the property of 
“ a perfon deceafed four fucceflive duties fo 
“ be performed by the ?nngillrate : lird, his fune- 
“ ral ceremony and burial without fuperfluity 
“ of expenfc, yet without deficiency ; next, the 
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difcharge of his juft debts from the whole of 
“ his remaining effedtsj then the payment of 
his legacies out of a third of what remains 
** after his debts are paid; and, laftly, the diftri- 
“ bution of the refidue among his fucceffors, ac- 
cording to the Divine Book, to the Traditions, 
“ and to the Affent of the Learned.” They 
begin with the perfons entitled to ftiares, who 
are fuch as have each a fpecifick ftiare allotted 
to them in the book of Almighty GOD; then 
they proceed to the refiduary heirs by relation, 
and they are all fuch as take what remains of 
the inheritance, after thofe who are entitled to 
lhares; and, if there be only refiduaries, they 
take the whole property: next to refiduaries for 
fpecial caufe, as the mafter of an enfranchifed 
Have and his male refiduary heirs; then they 
return to thofe entitled to ftiares according to 
their refpe£tive rights of confanguinity ; then to 
the more diftant kindred; then to the fucceflbr 
by contract; then to him who was acknow- 
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the dc- 
ceafed perfifted in that acknowledgement even 
till he died; then to the perfon, to whom the 
whole property was left by will; and laftly to 
the publick treafury. 
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On Impediments to SucceJJion. 

Impediments to fucceflion are four; i, 
fervitude, whether it be perfect or imperfed ; 2, 
homicide, whether punifliable by retaliation, or 
expiable ; 3, difference of religion; and 4, dif- 
ference of country, either adtual, as between an 
alien enemy and an alien tributary; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enemies from two different ftates : 
now a ftate differs from another by having dif- 
ferent forces and foverejgns, there being no 
community of protedion between them. 


On the DoElrine of Shares, and the Perfons 
entitled to them. 

The furiid, or fliares, appointed in the book 
of Almighty GOD, are fix: a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
fame formed by doubling, and fame by halving. 
Now thofe entitled to thefe (hares are twelve 
perfons ; four males, who are the father and the 
true grandfather or other male anceftor, how 
high foever in the paternal line, the brother by 
the fame mother, and the hulband; and eight 
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females, who are the wife, and the daughter, 
and the fon’s daughter, or other female dc- 
feendant how low foever, the filler by one 
father and mother, the filler by the father’s 
lide, and the filler by the mother’s fide, the 
mother, and the true grandmother, that is, Ihe 
who is related to the deceafed without the 
intervention of a falfe grandfather. (A falfe 
male anceftor is, where a female ancellor inter- 
venes in the line of afeent.) The father takes 
in three cafes; i, an abfolute lharc, which is a 
fixth, and that with the fon, or Ton's fon, how 
low foever; 2, a legal lharc, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defeent; 3, he has a limple refiduary title, 
on failure of children and fon’s children, or 
other low defeendants. The true grandfather 
has the fame interell with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe GOD ; but the grandfather is excluded 
by the father, if he be living ; fince the father is 
the mean of confanguinity between the grand- 
father and the deceafed. The mother’s children, 
alfp take in three cafes: a fixth is the lliare of 
one only; a third, of two, or of more: males 
and females have an equal divilion and right ; 
“hut the mother’s children are excluded by 
children of the deceafed’ and by fon’s children, 
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how low foever, as well as by the father and 
the grandfather ; as the learned agree. The 
hufband takes in -two cafes; half, on failure 
of children, and foil's children, and a fourth, 
with children or fon’s children, how low ioever 
they defeend. 


On Women. 

Wives take in two cafes; a fourth to 
one or more on failure of children, and fon’s 
children how low foever; and an eighth with 
children, or fon’>s children, in any degree ol 
ilefccnt. Daughters begotten by the dcccaled 
take in three cafes : half goes to one only, and two 
thirds to two or more; and, if there be a fon.the 
male has the lharc of two females, and he 
makes them reliduaries. The fon’s daughters 
are like the daughters begotten by the dccc.afed; 
and they may he In bx cafes; half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the doceafed; with a 
finglc daughter of the dcceafed, they have a 
fixth, completing ( imth the daughter s half)., 
two thirds ; but, with two daughters of the 
deceafed, they have no lhare of the inheritance, 
unlefs there be, in an equal degree w'ith, or in a 
lower degree than, tliem, a boy, vvho makes 
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them refiduaries. As to the remainder between 
them, the male has the portion of two females; 
and all of the fon’s daughters are excluded by 
the fon himfelf. 

If a man leave three fon’s daughters, fome of 
them in lower degrees than others, and three 
daughters of the fon of another fon, fome of 
them jn lower degrees than others, and three 
daughters of the fon’s fon of another fon, fome 
of them in lower degrees than others, as in the 
fpllpwiiig table, this is called the cafe of tajhbib. 


FIRST SET. SECOND SET. THIRD SET. 

Son, Son, Son, 

I 1 .1 

Son, Daughter, Son, Son, 

1.1 1 

Son, Daughter, S<5n, Daughter, Son, 

Son, Daugliter, Son, Daughter, Son, Daugliler, 
Son, Daughter, Son, Daughter, 

I 

Son, Daughter. 

Here the eldeft of the firft line has none 
equal in degree with her; the middle one of the 
firft line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line ; the youngeft 
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of the fecond line is equalled by the middle one 
of the third line, and the youngeft of the third 
fet has no equal in degree. — When thou haft 
comprehended this, then we fay: the cldeft of 
the firft line has a moiety ; the middle one of 
the firft line has a fixth together with her equal 
in degree to make up two thirds ; and thofc in 
lower degrees never take any thing, unlefs there 
be a fon with them, who makes them refidu- 
aries, both her who is equal to him in degree, 
and her who is above him ; but who is not en- 
titled to a fliare: thofe below him are excluded. 

Sifters by the fame father and mother may 
be in five cafes: half goes to one alone; two 
thirds to two or more; and, if there be brothers 
by the fame father and mother, the male has 
the portion of two females; and the females 
become refiduaries through him by rcafon of 
their equality in the degree of relation to the 
deccafed ; and they take the reiiduc, when they 
are with daughters, or with fon’s daughters, by 
the faying of Him, on whom be blefting and 
peace! “ Make lifters, w’ith daughters, refi- 
“ duaries.” 

Sifters by the fame fiither only arc like fifters 
by the lame father and mother, and may be 
in feven cafes : half goes to one, and two thirds 
to two or more on failure of fifters by the fame 
father and mother; and with one filler by 
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the fame father and mother, they have ft JItW 
as the complement of two thirds; but: the^ 
no inheritance with two fiftera by tfie 
father and mother, unlefs there be w]^ them » 
brother by the fame father, who mak^ them 
refiduaries; and then the refidue is (Mjlrtbuted 
among them by the facred rule “ to the hiai0 
what is equal to the fhare of two feinalik*l. 
The fixth cafe is, where they are refiduaries 
with daughters or with foil’s daughters, as we 
have before dated it. ( 

Brothers and fillers by the fame father and 
mother, and by the lame father only, ^are all 
excluded by the fon and the fon’s fon, m how 
low a degree foever, and by the father a/^, as it 
is agreed among the learned, and even by the 
grandfather according to ABU HANIFAH, on 
whom be the mercy of ALMIGFITY GODl 
And thofe of the half-blood arc alfo excluded by 
the brothers of the whole blood. ’ 

The mother takes in thre| cafes : a lixth 
with a child, or a fon’s child, even in the loweft 
degree, or with two brothers and lifters or more, 
by whichever fule they are related ; and a third 
of the whole on failure of thofe juft-mintioned ; 
and a third of the refidue after the lhare of the 
hufband or wife; and this in two cafes, either 
when there are the hufband and both parents; 
or the wife and both parents: if there be 4 
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inftead of a father, then the mother 
% thifd of the whole property, tliough not 
the opinion of ABU YUSUF, on whom be 
Iliercy ! for he fays, that in this cafe alfo 
flie hat only a third of the refidue. The grand- 
mother has a fixth, whether (he be by the 
father or by the mother, whether alone or with 
imore, if they be true grandmothers and equal 
in degree; but they are all excluded by the 
mother, and the paternal female anceftors alfo 
by the father; and in like manner, by the 
grandfather, except the father’s mother, even 
in the highefl: degree; for flie takes with the 
grandfather, fince flie is not related through him. 
The >^eareft grandmother, or female ancejior, 
on either fide, excludes tjhe more diftant grand- 
mother, on whichever fide Ihe be ; whether the 
nearer grandmother be entitled to a fliarc; of the 
inheritand^ or be herfelf excluded. When a 
grandmo^er has but one relation, as the fa- 
ther’s mother’s mother, and another has two 
fuch relations#^^ l^r more, as the mother’s mo- 
ther’s mother, who is alfo the father’s father’s 
mothet*, according to this table, 


Mother 

Mother 

1 

1 

Mother 

Father Mother 

1 

/ 1 

^Father 

Mother 
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tlieh a fixth is divided between them, according 
to ABU YUSUF, in moieties, refpeft being 
had to their perfons; but, according to MU- 
HAMMED (on whom be GOC’s mercy!) in 
thirds, refpedt being had to the fides* 


On Rejidiiaries. 

Re Si DU ARIES by relation to the decedfeddxt 
three: the refiduary in his own right, the refi- 
duary in another’s right, and the refiduary 
together with another. Now the refiduary in 
his own right is every male, in whofe line of 
relation to the deceafed no female enters; and 
of this fort there are four clalTes ; the offspring 
of the deceafed, and his root; and the offspring 
of his father and of his neareft grandfather, a 
preference being given, I mean a preference in 
the right of inheritance, according to proximity 
of degree. The offspring of the deceafed are 
his fons JirJl ; then their fons, in how low a de- 
gree foever : then comes his root, or his father ; 
then his paternal grandfather, and their pater- 
nal grandfathers, how high foever; then the 
offspring of his father, or his brothers; then 
their fons, how low foever; and then the off- 
fpring of his grandfather, or his uncles: then 
their fons, hjpvf low foever. Then the ftrength 
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of confanguinity prevails: I mean, he, who has 
two relations is preferable to him, who has only 
one relation, whether it be male or female, ac- 
cording to the faying of Him, on whom be 
peace ! “ Surely, kinfmen by the fame father 
“ and mother fliall inherit before kinfmen by 
“ the fame father only thus a brother by the 
fame father and mother is preferred to a brother 
by the father only, and a fifter by the fame 
father and mother, if (he become a refiduary 
with the daughter, is preferred to a brother by 
the father only ; and the fon of a brother by the 
fame father and mother is preferred to the fon 
of a brother by the fame father only; and the 
rule is the fame in regard to the paternal uncles 
of the deceafed; and, after them, to the paternal 
uncles of his father, and, after them, to the 
paternal uncles of his grandfather. 

The refiduarios in another’s right are four 
females; namely, thofe whofc flrarcs are half 
and two thirds, and who become refiduaries in 
right of their brothers, as we have before men- 
tioned in their different cafes; but Are who has 
no (hare among females, and whofe brother 
is the heir, doth not become a refiduary in his 
right; as in the cafe of a paternal uncle and a 
paternal aunt. 

As to refiduaries together with others : fuch is 
every female who becomes a refiduary with 
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fnothel: female; as a fitter with a daughter, as 
we have mentioned before. The latt refiduary 
is the matter of a freedman, and then his refidu- 
ary heirs, in the order before ftated; according 
lo the faying of Him, on w'hom be blefling 
and peace ! “ The matter bears a relation like 

that of confanguinity but females have 
nothing among the heirs of a manumittor, 
according to the faying of Him, on whom be 
blefling and peace ! “ Women have nothing 
“ from their relation to freedmen, except when 
they have themfelves manumitted a Have; or 
“ their freedman has manumitted one, or they 
“ have fold a manumiflion to a flave, or their 
“ vendee has fold it to his flave, or they iiave 
promifed manumiflion after their death, or 
“ their promilee has promifed it after his death, 
“ or unlefs their freedman or frcedinan’s freed- 
“ man draw' a relation to them^ 

If the freedman leave the father and fon of 
his manumittor, then a fixth of the right over 
the property of the freedman veils in the father, 
and the relidue in the fon, according \o ABU 
rUSUF; but, according to both ABU HANI- 
FAH and MUHAMMED, the whole right 
veils in the fon ; and, if a fon and a grandfather 
of the manumittor be left, the w'hole right over 
the freedman goes to the fon, as all the learned 
agree. When a, man polfclfes as his flave a 
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kinfman in a prohibited degree, he manumits 
him, and his right vefts in him ; as if there be 
three daughters, the youngeft of whom has 
twenty dinars, and the eldeft, thirty; and they 
two buy their father for fifty dinars', and after- 
wards their father die leaving fame property; 
then two thirds of it are divided in thirds 
among them, as their legal fhares, and the 
refidue goes in fifths to the two who bought 
their father ; three fifths to the eldeft and two 
fifths to the youngeft ; which may be fettled by 
dividing the whole into forty-five parts. 


On Exclujicn. 

Exclusion is of two forts: i. Imp e rf c ot dii\ 
exclufion from one lhare, and an admilfion to 
another; and this takes place in refpedt of five 
pcrfons, the hufband or wife, the mother, the 
fon’s daughter, and the lifter by the fame father; 
and an explanation of it has preceded. 2. PerfeSi 
cxclulion : there are two lets of perfons having a 
claim to the inheritance : one of which fets is 
not excluded entirely in any cafe ; and they are 
fix perfons, the fon, the father, the hufband, 
the daughter, the mother, and the wife ; but the 
other fet inherit in one cafe and in another cafe 

Q.- 
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are excluded. This is grounded on two princi- 
ples; one of which is, that “ whoever fe^xelated 
“ to the deceafed through any perfon, £hall not 
inherit, while that perfon is living;” as a 
fon’s fon, with the Ton ; except the mother’s 
children, for they inherit with her ; fince Ihe 
has no title to the whole inheritance ; the fecond 
■principle is, “ that the neareft of blood muft take,” 
and who the neareft is, vre have explained in the 
chapter on refiduaries. A perfon incapable of 
inheriting doth not exclude any one, at leaf in 
our opinion ; but, according to IBNU MASUUD 
(may GOD be gracious to him!) he excludes 
imperfedly; as an infidel, a murderer, and a 
flave. A perfon excluded may, as all the learned 
agree, exclude others ; as, if there be two brotliers 
or fillers or more, on which ever fide they arc, 
they do not inherit with the fatlier of the de- 
ceafed^ yet they drive the mother from a third 
to a fixth. 


On the Divfors of Shares. 

Know, that the fix lhares mentioned in the 
book of Almighty GOD are of two forts ; of 
the firft are a moiety, a fourth, and an eighth ; 
and of the fecond fort are two thirds, a third, 
and a fixth, as the fradlions arc halved and 
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doubled. Now, when any of thefe lhares oc- 
cur in cafes fingly, the divifor for each fliare is 
that number which gives it its name (except 
half, which is from two), as a fourth denomi- 
nated from four, an eighth from eight, and a 
third from three ; when they occur by two or 
thi ee, and are of the fame fort, then each inte- 
gral number is the proper divifor to produce its 
fradfion, and alio to produce the double of that 
fraftion, and the double of that, as fix produces 
a fixth, and likewil'e a third, and two thirds ; 
but, when half, 'which is from the firll fort, is 
mixed with all of the fecond fort or W'ith fume 
of them, then the dh'ijion of the ejlate »iuji be by 
fix ; when a fourth is mixed with all of the fe- 
cond fort or with Ibme of them, then the divi- 
fion mud: be into twelve; and when an eighth 
is mixed with all of the Iccond fort, or with 
lome of them, then it mull be into four and 
twenty parts. 


On the Increafe, 


Avl, or iricreafct is, when Ibme fradlion re- 
mains above the regular divifor, or when the 
divifor is too fmall to admit one lharc. Know, 
that the whole number of divifors is feven, four 
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of which have no increafe, namely, two, three, 
four, and eight; and three of them have an in- 
creafe. The divifoTy fix, is, therefore, increafed 
by the dul to ten, either by odd, or by even, 
numbers; twelve is raifed to feventeen by odd, 
hot by even, numbers ; and twenty- four is 
raifed to twenty-feven by one increafe only; as 
in the cafe, called Mimberiyya (or a cafe ao- 
fwered by ALI when he was in the pulpit), 
which was this, “ A man left a wife, two 
daughters, and both his parents.” After this 
there can be no increafe, except according to 
IBN MASULJD (may GOD be gracious to 
him !) for, in his opinion, the divifor twenty- 
four may be raifed to thirty-one \ zs if a man 
leave a wife, his mother, two fitters by the fame 
parents, two fitters by the fame mother only, 
and a fon rendered incapable of inheriting. 


On the Equality, Proportion, Agreement, and 
Difference of two Numbers, 

The temdtbul of two numbers is the equaKty 
of one to the other ; the tedakhul is, when the 
fmaller of two numbers escadly nlfeafurcs the 
larger, or exhlaufts , it ; or we call it tediikbut, 
when the larger of two ntimbers is' divided %3c- 
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aAly by the fmaller ; or we may define it thus, 
when the larger exceeds the fmaller by one 
number or more equal to it, or equal to the 
larger j or it is, when the fmaller is an aliquot 
part of the larger, as three of nine. The ta- 
•wafuk^ or agreement, of two numbers is, where 
the fmaller does not exactly meafure the larger, 

but a third number mealures them both, as 

✓ 

eight and twenty, each of which is meafured by 
four, and they agree in a fourth; fince the 
number meafuring them is the denominator of. 
a fraction common to both. The tabdyun of 
two numbers is, when no third number what- 
ever meafures the two dilcordant numbers, as 
nine and ten. Now the way of knowing the 
agreement or difagreement between two differ- 
ent quantities is, that the greater be diminifhed 
by the fmaller quantity on both fides, once or 
oftener, until they agree in one point ; and if 
they agree in unit only, there is no numerical 
agreement between them; but, if they agree 
in any number, then they are {/aid to be ) mu- 
tawdjik in a fradion, of which that number is 
the denominator ; if two, in half ; if three, in 
a third ; if four, in a quarter ; and fo on, as far 
as ten ; and, above ten, they agree in a frac- 
tion; I mean, if the number be eleven, the 
fradion of eleven, and, if it be fifteen, by the 
fradioH of fifteen, Pay attention to this 
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On Arrangement. 

In arranging cafes there is need of fevcn 
principles; three, between the Ihares and the 
perfons, and four between perfons and perfons. 
Of the three principles the firft is, that, if the 
portions of all the clafTes be divided among 
them without a fradion, there is no need of 
multiplication, 2iS if a man leave both parents 
and two daughters. The fecond is, that, if the 
portions of one clafs be fractional, yet there be 
an agreement between their portions and their 
perfons, then the meafure of the number of 
perfons, whole lhares are broken, mull be mul- 
tiplied by the root of the cafe, and its increafe, 
if it be an increafed cafe, as man leave both 
parents and ten daughters, or a woman leave 
a hulband, both parents, and fix daughters. 
The third principle is, that, if their portions 
leave a fraClion, and there be no agreement 
between thofe portions and the perfons, then 
the whole number of the perfons, whofe lhares 
are broken, mull be multiplied into the root of 
the cale, zs if a woman leave her hulband and 
five lifters by the fame father and mother. Of 
the four other principles the firft is, that, when 
there is a fraCIional divifion between two clafles 
or more, but an equality between the numbers 
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of the pcrfons, then the rule is, that one of the 
numbers be multiplied into the root of the cafe; 
as if there be fix daughters, and three grandmo- 
thers, and three paternal uncles. The fecond 
is, when fome of the numbers equally meafure 
the others ; then the rule is, that the greater 
number be multiplied into the root of the cafe; 
as, if a man leave four wives and three grand- 
mothers and twelve paternal uncles. The third 
is, when fome of the numbers are mutawdjikt 
or compofit, with others; then the rule is, that 
the meafure of the firft of the numbers be mul- 
tiplied into the whole of the fecond, and the 
produfl into the meafure of the third, if the 
product of the third be mutawAfk, or, if not, 
into the whole of the third, and then into the 
fourth, and fo on, in the fame manner; after 
w'hich the produdl: muft be multiplied into the 
root of the cafe: as, if a man leave four wives, 
eighteen daughters, fifteen female anceftors, 
and fix paternal uncles. The fourth principle 
is, when the numbers are mutabayany or not 
agreeing one with another; and then the rule 
is, that the firft of the numbers be multiplied 
into the whole of the fecond, and the produd 
multiplied by the whole of the third, and that 
product into the whole of the fourth, and the 
laft product into the root of the cafej as, if a 
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anceftors, ten 

4aught^l‘S) and feiren paternal uncles. 


Seaton, 

When thou defireft to know the (hare of 
each clafs by arrangement, multiply what each 
clafs has from the root of the cafe by what thou 
haft already multiplied into the root of the cafe, 
and the produd is the lhare of that daft ; and, 
if thou defireft to know the fhare of each indi- 
vidual in that daft by arrangement, divide what 
each clafs has from the principle of the cafe by 
the number of the perfons in it, then multiply 
the quotient into the multiplicand, and the 
produd ’will be the {hare of each individual in 
that clafs. Another method is, to divide the 
multiplied number by whichever clafs thou 
thinkeft proper, then to multiply the quotient 
into the (hare of that fet, by which thou haft 
divided the multiplied number, and the produd 
•will be the (hare of each individual in that fet. 
Another method is by the way of proportion, 
which is the cleareft; and it is, that a propor- 
tion be afeertained for the {hare of each daft 
from the root of the cafe to the number of per- 
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fons one by one, and that, according to fuch 
proportion from the multiplied numhr, a ihare 
be give^i to each individual of that clafs. 


the Divi/iofi of the Property left among Heirs 
and among Creditors. 

If there be a difagreement betw'een the pro- 
perty left and the number arifing froin the ar- 
rangement, then multiply the portion of each 
heir, according to that arrangement, into the 
aggregate of the property, and divide the pro- 
du£l by the number of the arrangement, but, 
when there is an agreement between the ar- 
rangement and the property left, then multiply 
the portion of each heir, according to the ar- 
langement into the meafure of the property, 
and divide the produ6t by the meafure of the 
number arijing from Me arrangement: the quo- 
tient is the portion of that heir in both methods. 
This rule is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each clafs has, according to the 
root of the cafe, into the meafure of the pro- 
perty left, then divide the produd by the mea- 
fure of the cafe, if there be an agreement be- 
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tween the property left and the cafe ; but, if 
there be a difagreement between them, then 
multiply into the whole of the property left, 
and divide the product by the whole number 
tirying from the verification of the cafe; and 
the quotient will be the portion of that clafs in 
both methods. Now, as to the payment of 
debts, the debts of all the creditors (land in the 
place of the arranging number. 


On SubtraBion. 

When any one agrees to take a part of the 
property left, fubtraft his (hare from the number 
arifing by the proof, and divide the remainder 
of the property by the portions of thofe who 
remain; as if a woman leave her hufband, her 
mother, and a paternal uncle: now fuppofethat 
the hufband agrees to take what was in his 
power of his bridal gift to the wife; this is de- 
ducted from among the heirs: then what re- 
mains is divided between the mother and the 
uncle in thirds, according to their legal (hares ; 
^id thus there will be two parts for the mother, 
and one for the uncle. 
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On the Return. 

The return is the couverfe of the increafe; 
and it takes place in what remains above the 
fliares of thofe entitled to them, when there is 
no legal cltlimant of it : this furplus is returned 
to the lharers according to their rights, except 
the hulband or the wife; and this is the opinion 

A 

of all the Prophet's companions, as ALI and 
his followers, may GOD be gracious to them! 
And our mailers (to whom GOD be merciful!) 
have alTented to it: ZAID, the fon of THA'- 
BIT fays, that the furplus doth not revert, but 
goes to the publick treafury ; and to this opinion 
have alTented URVVAH and AL/ZUHRI' and 
MA'LIC and ALSHA'FII, may GOD be mer- 
ciful to them I 

Now the cafes on this head are in four divi- 
lions: the Hill of them is, when there is in the 
cafe but one fort of kinlmen, to whom a return 
mull be made, and none of thofe who are not 
entitled to a return: then fettle the cafe ac- 
cording to the number of perfons ; as, when the 
decealed has left two daughters, or two fillers, 
or two female anceftors; lettle if, therefore, by 
two. The fecond is, when there are joined in 
the cafe two or three forts of thofe, to whom a 
return mull be made, without aitiy of thofe, to 



996 THE aiOHAMMEDAN LAW 

whom there is no. return: then fettle the cafe 
according to their ihares; I mean by two, if 
there be two fixths in the cale; or by three, 
when there are a third and a fixth in it ; or by 
four, when there are a moiety and a fixth in it; 
or by five, when there are in it two thirds and 
a fixth, or half and two fixths, or half and a 
jthird. The third «, when in the firft cafe, 
there is a»y one to whom no return can be 
made: then give the (hare of him. or her, to 
whom there is no return, according to the 
loweft denominator^ and if the refidue exactly 
quadrate wiA the number of perfons, who are 
entitled to a return, it if well; as if there be a 
hufband and three daughters; but, if they do 
«ot agree, then multiply the meafure of the 
number of the perfons, if there be an agreement 
between the number of perfons and the refidue, 
into the denominator of the lhares of thofe, 
to whom no return is to be made: as if there 
be a hufband, and fix daughters; if not, multi- 
ply the whole number of the perfons into the 
denominator of the fliare of thofe, to whom 
there is no return; and the produ£i will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made : 
then divide what remains from the denomi*- 
nator of the ftiare of him or them, who have 
no return, bp the cafe of thofe, to whoqa a re- 
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turn mu ft: be made, and, if the remainder 
quadrate, it is well ; and this is in one form ; 
that is, when a fourth goes to the wives, and 
the rehdue is dijiributed in thirds among thofe 
entitled to a return; as if there be a wife, and 
a grandmother, and two lifters by the mother’s 
fide: but, if it do not quadrate, then multiply 
the whole cafe of thofe, who are entitled to a 
return, into the denominator of the lhare of him 
or her, who is not entitled to it; and the pro- 
du6i will be the denominator of the lhares of 
both claftes ; as if there be four wives, and nine 
daughters, and fix female anceftt^s ; then mul- 
tiply the lhares of thofe, to whom no return 
muft be made, into the cafe of thofe, who are 
entitled to a return, and the lhares of thofe, to 
whom a return is to be made, into what re- 
mains of the denominator of the lhare of thofe, 
who are not entitled to a return. If there be a 
fraiftion in Ibme, adjuft the cafe by the before-^, 
mentioned principles. 


Oi the Divifion of the Paternal Grandfather. 

Abu^becr the Juft (on whom be the grace 
of GOD !) and thofe, who followed him, among 
the companions of the Prophet ^ “ the bre^ 
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** tllfen of the whole blood and tb«f>bifethrcn by 
** the farher*s fide inherit not with the grand- 
father •.’* this is alfo the dccifion of ABU 
HANIFA (on whom be GOD’s mercy !) and 
judgments arc given conformably to it. ZAID 
the fbn of THABIT, indeed, aflerts, that they 
do inherit with the grandfather, and of this opi- 
nion are both JBU YUSUF and MUHAM- 
MED, as well as MALIC and ALSHAFIl. 
According to ZAID, the fon of THABIT (on 
whom be GOD’s mercy!) the grandfather, 
with brothers or lifters of the whole blood and 
by the father’s fide, takes the beft in two cales, 
from the mukafamab, or dhifion, and from a 
third of the whole eftate. The meaning of 
mukafamab is, that the grandfather is placed in 
the divifion as one of the brethren, and the 
brethren of the half blood enter into the divi- 
fion with thole of the whole blood, to the pre- 
judice of the grandfather; but, when the grand- 
father has received his allotment, then the half 
blood are removed' from the reft, as if difinhe- 
rited, and receive nothing; and the refiduc 
goes to the brethren of the whole blood : ex- 
cept when among thole of the whole blood 
^there is a lingle filler, who receives her legal 
jQ%are> I mean the whole after the grandfather’s 
allotment: t||^n, if any thing remains,. 
to the half blood ; if not, they have nothing > 
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and this is the cafe^ when a man leaves a grand- 
father, a fifter by the fame father and mother, 
,and two fifters by the fame father only: in this 
cafe there remains to thofe lifters a tenth of the 
eftate, and the corredt denominator is twenty; 
but, if there be, in the preceding cafe, one lifter 
by the fame father only, nothing remains for 
her ; and if one, entitled to a legal lhare, be 
mixed with them, then, after he has received 
his fhare, the grandfather has the beft in three 
arrangements ; either the divifion, when a 
man leaves her hufband, a grandfather, and a 
brother j or a third of the refidue is given^ when 
a man leaves a grandfather, a grandmother, 
and two brothers, and a fifter by the fame fa- 
ther and mother. Or a fixth of the whole 
eftatc is given, when a man leaves a grandfa- 
ther and a grandmother, a daughter, and two 
brothers; and, when a third of the refidue is 
better from the grandfather, and the relidue 
has not a complete third, multiply the denomi- 
nator of the third into the root of the cafe. If 
a woman leave a grandfather, her hufband, a 
daughter, her mother, and a lifter by the fame 
father and mother, or by the fame father only, 
then a fixth is beft for the grandfather, and the 
root of the cafe is raifed to thirteen, and* the 
lifter has nothing. Know, that ZAID, the fon 
of THABIT (on whom be GOD’* grace !) has 
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■not placed the filler by the fame fiither and 
mother, or by the fame father, as entitled to a 
fiiare with the grandfather, except in the cafe^ 
named acdariyyaht and that is, the hulband, the 
mother, a grandfather, and a lifter by the fame 
father and mother, or by the fame father only; 
in which cafe the hulband ought to have a moie- 
ty; the mother, a third; the grandfather, a 
fixth ; and the lifter, a moiety ; then the grand- 
father annexes his fhare to that of the filler, 
and, a divilion is made between them by the 
rule “ a male has the portion of two females 
and this isf becaufe the divifion is bell for the 
grandfather. The root is regularly fix, but is 
increafed to nine ; and a correft diftribution is 
made by twenty-feven. The cafe is called ac~ 
dariyyaby becaufe it occurred on the death of a 
woman belonging to the tribe of ACDAR. If, 
nftead of the lifter, there be a brother or two 
ifters, there is no increafe, nor is that cafe an 
icdariyyah. 


On Succejfon to Vejled Interejls, 

If fome of the fhares become veiled inhe- 
ritances before the diftribution, if a woman 
kave her hulbwd, a daughter, and her mother. 
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Iihd tlie hufband die, before the ellate can be 
l^iftributed, leaving a /ivife and both his parents, 
if then the daughter die leaving two fons, a 
daughter, and a maternal grandmother, and then 
the grandmother die leaving her hufband and 
two brothers, the principle in this event is, that 
the cafe of the firft deceafed be arranged, and 
that the allotment of each heir be confidered as 
delivered according to that arrangement ; that, 
next, the cafe of the fecond deceafed be ar- 
ranged, and that a comparifon be made between 
what was in his hands, or vejied in interejl^ from 
the firft arrangement, and between the fecond 
arrangement, in three fituations ; and if, on 
account of equality, what is in his hands from 
the firft arrangement quadrate with the fecond 
arrangement, then there is no need of multi- 
plication ; but, if it be not right, then fee whe- 
ther there be an agreement between the two, 
and multiply the mcafure of the fecond arrange- 
ment into the whole of the firft arrangement ; 
and, if there be a difagreement between them, 
then multiply the whole of the fecond arrange- 
. ment into the whole of the firft arrangement, 
and the product will, be the denominator of both 
cafes. The allotments of the heirs of the firft 
deceafed muft be multiplied into the former 
, multiplicand, I mean into the fecond arraiige- 
. meut or into its mcafure ; and the allotments 

VOL. VI. R 
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of the hijjirs, of the fecond deqcafed muft ba 
niult^Ued into the whole of what in 
hands, or into its tneafure ; and, if a third or a 
fourth die, put the fecond produdl in the place 
of the fiHl arrangement, and the third caie in the 
place of the fecond, in working; and thus in the 
cafe <f^ fourth and a fifth, and fo on to infinity. 


On Dijlant Kindred, 

A DISTANT kinfman is every relation, w 
is neither a fharer nor a refiduary. The gene- 
rality of the Prophet's companions repeat a tra- 
dition concerning the inheritance of diffant 
kinfmen ; and, according to this, our mafters 
and their followers (may GOD be merciful to 
them !) have decided ; but ZAID, the fou of 
THABIT (on whom be GOD's grace f) fays : 
** there is ho inheritance for the diflant kin- 
** dred, but the property undifpofed of is placed 
** in the publick treafury and with him agree 

MALIC and ALSHAFII^ on whom be GOD's 
mercy t Now thefe diflant kindred are of four 
dalles : the firfl clafs is defeended from the 
dec^etll and they are the daughter’s child- 
ren, attd the Children of the Ton’s daughters. 
Tlie lecohd fort are they, from whom the de- 
cchfcd defe^nd ; and they are the excluded grand- 
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fathefs and the excluded grandmothers. The 
third fort are defcended from the parents of 
the deceafed ; and they are the filler’s children 
and the brother’s daughters, and the fons of bro- 
thers by the fame mother only. The fourth 
fort are defcended from the two grandfathers 
and two grandmothers of the deceafed; and 
they are, paternal aunts, and uncles by the fame 
mother only^ and maternal uncles and aunts. 
Thefe, and all who are related to the deceafed 
through them, are among the diftant kindred. 
ABIJ SUL AIM An reports from MUHAM- 
MED the fon of ALHASAN, who reported itom, 
ABU HANIFAH (on whom be GOD’s mer- 
cy !) that the fecond fort are the neareft of the 
four forts, how high foever they afcend ; then 
the firll, how low foever they defcend ; then 
the third, how low foever; and laftly, the fourth, 
how diftant foever their degree: but ABU YIJ- 
SUF and ALHASAN the fon of ZIYAD, re- 
port from ABU HANIFAH (on whom be the 
mercy of GOD !) that the neareft of the four 
forts is the firft, then the fecond, then the third, 
then the fourth, like the order of the rcfidua- 
ries ; and this is taken as a rule for decifion. 
According to both ABV TUSUF and MU^ 
HAMMEDt the third fort has a preference 
over the matcamal grandfather, 

* R 2 
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On the Firjt Clafs. 

The beft entitled of them to the fuccefliort 
is the neareft of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the fon’s daughter ; and, if the 
claimants are equal in degree, then the child of 
an heir is preferred to the child of a diftant re- 
lation ; as the daughter of a fon’s daughter Is 
preferred to the fon of a daughter’s daughter ; 
but, if their degrees be equal, and there be not 
among them the child of an heir, or. If all of 
them be the children of heirs, then, according 
to AB’J YUSUF (may GOD be merciful to 
him !) and ALHASAN, fon of ZIYAD, the 
perfoiis bf the branches are confidered, and the 
property is diftributed among them equally, 
whether the condition of the roots, as male or 
female, agree or difagree j but MUHAMMED 
(on whom be GOD’s mercy !) confiders the per- 
fons of the branches, if the fex of the roots 
agree, in 'which refpeB he concurs with the other 
two ; and he confiders the perfons of the roots, 

. if their fexes be different, and he gives to the 
branches the inheritance of the roots, in oppo- 
iition |o the two la'wyers. For inftance, when 
a man leaves a daughter’s fon, and a daughter’s 
; daughter, tben^ according to ABU YUSUF and 
ALHASAN, the property is diftributed between 
them, by the rule “ the male jias the portion of 
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“ two females,” their perfons being cohfidered ; 
and, according to MUHAMMED, In the fame 
manner ; bccaufe the fexes of the roots agree : 
and, if a man leave the daughter of a daughter’s 
fon, and the fon of a daughter’s daughter, then^ 
according to the two JlrJl mentioned lawyers^ the 
property is divide dvci thirds between the branches, 
by confidering the perfons, two thirds of it being 
gi'Uen to the male, and one third to the female ; 
but, according to MUHAMMED (on whom be 
god’s mercy!) the property is divided between 
the roots, I mean thofe in the fecond ranh, in 
thirds, two thirds going to the daughter of the 
daughter’s fon, namely, the allotment of her fa- 
ther, and one third of it to the fon of the daugh- 
ter’s daughter, namely, the fliare of his mother. 
Thus, according to MUHAMMED (to whom 
GOD be merciful!) when the children of the 
daughters are different in fex^ the property is 
divided according to the lirll rank that differs 
among the roots j then the males are arranged 
in one clafs, and the females in another clafs, 
after the divifion, and what goes to the males is 
colleded and diftributed according to the higheft 
difference that occurs among their children, and, 
in the fame manner, what goes to the females ; 
and thus the operation is continued to the end 
aceording to this fehenae ; 
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Thus MUHAMMED (to whom GOD be 
merciful !) takes the fex from the root at the 
time of the diftribution, and the number from 
the branches ; as, if a man leave two fons of a 
daughter’s daughter’s daughter, and a daughter 
of a daughter’s daughter’s fon, and two daugh- 
ters of a daughter’s fon’s daughter, in this form : 


The Deceafed^ 

Daughter Daughter 

Son Daughter 

Daughter Son 

Two Daughters Daughter 


Daughter 
Daughter 
Daughter 
Two Sons, 


In this cafe according to ABU YUSUF (on 
whom be GOD's mercy!) the property is di- 
vided among the branches in feven parts, by con- 
sidering their perfons ; but, according to MU- 
DAMMED (to whom GOD be merciful !) the 
property is diftributed according to the high- 
eft difference of fex^ I mean in the fccond rank, 
in fevenths, by the number of branches in the 
roots 5 and, according to him, four fevenths of 
it go to the daughters of the daughter’s fon’s 
daughter \ fmee that i$ the ffiare of their grandt 
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father, and three fevenths of it, whlcli are the 
allotment of the two daughters, are divided be- 
tween their two children, I mean thofe in the 
third rank, in moieties ; one moiety to the 
daughter of the daughter’s daughter’s fon, which 
is the ihare of her father, and the other moiety 
to the two fons of the daughter’s daughter’s 
daughter, being the fhare of their mother: the 
corretft divifor of the property is, in this cafe, 
twenty-eight. The opinion of MUHAMMED 
(on whom be GOD’s mercy!) is the more gene- 
rally received of the two traditions from ABU 
HANIFAH (to whom GOD be merciful !) in 
all decifions concerning the diftant kindred ; and 
this was the firft opinion of ABU YUSUF ; 
then he departed /rtf /V, and faid that the roots 
were by no means to be confidered. 

A SeSlion. 

Our learned lawyers (on whom be the mercy 
of GOD!) confider the different fides in fuccef- 
fion j except that ABU YUSUF (may GOD 
be merciful to him I) confiders the fides in the 
perfons of the branches, and MUHAMMED 
(on whom be GOD’s mercy !) confiders the fides 
in the roots ; as, w'hen a man leaves two daugh- 
ters of a daughter’s daughter, who are alfo the 
two daughters of a daughter’s fon, and the forv 
of a daughter’s daughter, according to this 
fcheme : 
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J^iceafed, 

Daugtitfcl: Daughter ' Daughter 

I I ' I 

Daughter Son — — " ' ' D aughter 

I I 

Soa Two Daughters. 

Ifi this according to ABU YUSUF, tht 
property is divided among them in thirds, and 
then the deceafed is confidered as if he had left 
four daughters jand a fon ; two thirds of it, there- 
fore, go to the two daughters, and one third to 
the fon : but, fording to MUFJAMMED (to 
whom GOD be merciful !) the eftate is divided 
among them in twenty-eight parts, to the two 
daughters twenty-two lharcs (fixteen in right of 
their father and fix fliares in right of their mo- 
ther) and to the fon fix (hares in right of his 
mother. 


On the Second Clafs. 

He among them, who is preferred in the fuc- 
ceflion, is the neareft of them to the deceafed, on 
which fide foever he ftands ; and, in the cafe of 
equality in the degrees of proximity, then he, 
who is related to the deceafed through an heir, 
is preferred by the opinion of ABU SUHAII/, 
furnamed ALFERx^IDl, of ABU fUDAlL 
ALKIIASSAF, and of ALT, the fon of ISAI 
ALBASRI j but, no preference is given to him 
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according to ABU SULAIMAN ALJURJANI. 
and ABU ALI AL BAiHATHI ALBUSTI, 
If their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if all of them be related through an heir, then, 
if the fex of thofe, through whom they are re- 
lated, agree, and their relation be on the fanie 
fide, the dillributlon is according to tTieir per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property is diftributed 
according to the firft rank that differs in fex, as 
in the firft: clafs ; and, if the^^ relation differ, then 
two thirds go to thofe on the father’s fide, that 
bting the fhare of the father, and one third goes 
to thofe on the mother’s fide, that being the 
fhare of the mother : then what has been allot- 
ted to each fet is diftributed among them, as if 
their relation were the fame. 


On the 'Third Clafs. 

The rule concerning them is the fame with 
that concerning the firft clafs ; I mean, that he 
is preferred in the fuccellion, who is neareft: to 
the deceafed: and, if they be equal in relation, 
then the child of a refiduary is preferred to the 
child of a more diftant kinfman ; as, if a man 
leave the daughter of a brother’s fon, and the ion 
«f a filter’s daughter, both of them by the fame 
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fkher and mother, or by the fame father, or one 
of them by the fame father and mother, and the 
other by the fame father only : in this cafe the 
whole eftate goes to the daughter of the brother’s 
fon, becaufe the is the child of a refiduary ; and, 
if it be by the fame mother only^ dijiribution is 
made between them by the \ule^ “ A male has 
the (hare of two females,” andy by the opinion 
of ABU YUSUF (to whona GOD be merciful!) 
in thirds, according to the perfons, but, by that 
of MUHAMMED (may GOD be merciful to 
him 1) in moieties ;^cording to the roots j and, 
if they be equal in proximity, and there be no 
child of a refiduary among them, or if all of them 
be children of refiduaries, or if fome of them be 
children bf refiduaries, and fome of them child- 
ren of thofe entitled to fhares, and their relation 
differ, then ABU YUSUF (to whom GOD be 
merciful ! ) confiders the ftrongeft in confanguini- 
ty\ but MUHAMMED (may GOD be merci- 
ful to him !) divides the property among the 
brothers and lifters in moieties, confidering. as 
well the number of the branches, as the fides in 
the roots ; and what has been allotted to each 
fet is diftributed among their branches, as in the 
firft dafs ; thus, if a man leave the daughter of 
the daughter of a lifter by the fame father and 
mother, Ihe is preferred to the fon of the daugh- 
ter of a brother by the fame father onlyy accord- 
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ing to /IBU YUSUF (to whom GOD be mer- 
ciful!) by reafon of the ftrength of relation; 
but, according to MUHAMMED (may God be 
merciful to him!) the property is divided be- 
tween them both in moieties by conhderation of 
the roots. So, when a man leaves three daugh- 
ters of different brothers, and three fons and 
three daughters of different fillers, as in this 
figure : 

'The Dcceafcii. 

Sifter-Sifter Sifter— Brother_Brother_Brothcr 

^ ayiw . — > 

by the fame 

'' ^ 

Mother— Father-Father—Mother-Father— Father 

and Mother and Mother 

Son Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. 

In this cafcy according to ABU YUSUF, the 
property is divided among the branches of the 
whole blood, then among the branches by the 
fame father, then among the branches by the 
fame mother, according to the rule, “ the male 
has the allotment of two females,” in fourths, 
by confidcring the perfops; but, according to 
MUHAMMED (to whom GOD be merci- 
ful!) a third of the eftate is divided equally 
iimong the branches by the fame mother, in 
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by confidering the equality of their roots 
in the divifion of the parents, and the remainder 
«mong the branches of the whole blood in moie- 
ties, by confidering in the roots the number of 
the branches ; one half to the daughter of the 
brotherj- the portion of the father, and the other 
between the children of the fitter, the male hav- 
ing the allotment of two females, by confider- 
ing the perfons ; and the ejlate is correctly di- 
vided by nine. If a man leave three daughters 
of different brothers’ fons, in this manner : 

*Tbe Deceafed. 

Paughter Daughter — — • Daughter 


of a Son of a Brother by the fame 
■ , » 

'Father and Mother Father — — — Mother 

all the property goes to the daughter of the fon 
of the brother by the fame father and mother, 
by the unanimous opinion of the learned^ fmce 
fhe is the child of a refiduary, and hath alfo the 
ftrength of confanguinity. 

On the Fourth Clafs, 

The rule as to them /V, that, when there is 
only one of them, he has a right to the whole 
property, fmce there is none to obftrufl; him j 
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and, when there are feveral, and the fides of their 
relahon are the fame, as paternal aunts and pa'i 
ternal uncles by the fame mother with the fatheVy 
or maternal uncles and aunts, then the ftrongcr 
of them in confanguinity is preferred, by the 
general alTent j I mean, they, who ate related 
by father and mother, are preferred to thofe, 
who are related by the father onlyy and they* 
who are related by the father, are preferred to 
thofe, who are related by the mother only, whe- 
ther they be males or females ; and, if there be 
males and females, and their relation be equal, 
then the male has the allotment of two females ; 
as, if there be a paternal uncle and aunt both by 
one mother, or a maternal uncle and aunt, both 
by the fame father and mother, or by the fame 
father, or by the fame mother only: and if the 
fides of their confanguinity be different, then no 
regard is fiown to the ftrength of relation ; as, if 
there be a paternal aunt by the fame father and 
mother, and a maternal aunt by the fame mo- 
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds go to the kindred of the 
father, for they are the father’s allotment, and 
one third to the kindred of the mother, for that 
is the mother’s allotment ; then what is allotted 
to each fet is divided among them, as if the 
place of their confanguinity were the fame. 
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On their Children ^ and the Rules concerning them,. 

The rule as to them is like the rule concern- 
ing the firft clafs ; I mean, that the beft entitled 
of them to the fucceflion is the neareft of them 
to the deceafed on whichever Xide he is related ; 
and, if they be equal in relation, and the place 
of their confanguinity be the fame, then he, who 
has the ftrengtK of blood, is preferred, by the 
general afient ; and, if they be equal in degree 
and in blood, and the place of their confangui- 
nity be the fame, then the child of a refiduary 
is preferred to whoever is not fuch as, if a man 
leave the daughter of a paternal uncle, and the 
fon of a paternal aunt, both of them by the fame 
father and mother, or by the fame father, all the 
property goes to the daughter of the paternal 
uncle ; and, if one of them be by the fame father 
and mother, and the other by the fame father 
only, then all the eftate goes to the claimant, 
who has the ftrength of confanguinity, accord- 
ing to the clearer tradition ; and this by analogy 
to the maternal aunt by the fame father, for 
though fhe be the child of a diftant kinfman, 
yet Ihe is preferred, by the ftrength of confan- 
goinity, to the maternal aunt by the fame mo- 
ther only^ though Ihe be the child of an heir ; 
fmcc the weight which prevails by itfelf, that 
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is, the ftrength of confanguinity, is greater than 
the weight by another, which is the defcent from 
an heir. Some of them (the learned) fay, that 
the whole ellate gOes to the daughter of the pa^- 
ternal uncle by the fame father, fince Ihe 'is the 
daughter of a refiduary ; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard Jhown to the ftrength of confan- 
guinity, nor to the defcent from a refiduary, 
according to the clearer tradition ; by analogy 
to the paternal aunt by the fame father and mo- 
ther, for though ftie have two bloods, and be 
the child of an heir on both lides, and her mo- 
ther be entitled to a legal lhare, yet five is not 
preferred to the maternal aunt by the fame fa- 
ther ; but two thirds go to whoever is related by 
the father ; and their regard is (howm to the 
ftrength of blood ; then to the defcent from a 
refiduary; and one third goes to whoever is re- 
lated by the mother, and there too regard is 
Ihown to ftrength of confanguinity: then, ac- 
cording to ABU YUSUF (may GOD be mer- 
ciful to him !) what belongs to each fet is divid- 
ed among the perfons of their branches, with at- 
tention to the number of fides in the branches ; 
and, according to MUHAMMED (may GOD 
be merciful to him !) the property is diftributed 
by the firft line, that differs, with attention to 
the numbet of the branches and of the Tides in 
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t^sc roots, as in the firft dais; then this rule fe 
applied to the fides of the paternal uncles of his 
parents and their maternal uncles j then to their 
children ; then to the fide of the paternal un- 
cles of the parents of his parents, and to their 
maternal uncles; then to their children, as in 
the cafe of refiduaries. • 


On Hermaphrodites. 

To the hermaphrodite, whofe fex is quite 
doubtful, is allotted the fmaller of two Ihares, I 
mean the worfe of two conditions, according to 
ABU HANI'FAH (may GOD be merciful to 
him !) and his friends, and this is the dodrine of 
the generality of the Prophet' t companions (may 
GOD be gracious to them !) and conformable 
to it are decifions given ; as, when a man leaves 
a fon, and a daughter, and an hermaphrodite, 
then the hermaphrodite has the lhare of a daugh- 
ter, fince that is afcertained : and, according to 
AAMIR ALSHABI (and this is the opinion of 

IBNU ABBAS, may GOD be gracious to them 
both !) the hermaphrodite has a moiety of the 
|wo fhares in the controverfyj but the two great 
lawyers differ in putting in pra£lice the dodrinc 
of ALSHABI: for ABU YUSUF hys, that 
the fon has one fliare, and the daughter half a 
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fiiare, and the hermaphrodite three fourths of a 
lhare, fince the hermaphrodite would be entitled 
to a fhare, if he were a male, and to half a fhare, 
if he were a female, and this is fettled by iis taking 
half the fum of the two portions ; or, we may fay, 
he takes the moiety whfch is afcertained, toge- 
ther with half the moiety which is difputed, fo 
that there come to him three fourths of a fhare’f 
for he (ABU YUSUF) pays attention to the 
legal lhare and to the increafe, and he verifies 
t&e cafe by nine : or, we may fay, the fon has 
two (hares, and the daughter one fliare, and the 
hermaphrodite a moiety of the two allotments, 
and that is a (hare and half a (hare. But MU- 
HAMMED (may GOD be merciful to him!) 
(ays, that the hermaphrodite would take two 
fifths of the eftate, if he were a male, and a 
fourth of the eftate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that will give him one fifth and an eighth by 
attention to both fexes ; and the cafe is redified 
by forty i fince that is the produdf of one of the 
numbers in the two cafes, which is four, multi- 
plied into the other, which is five, and that pro- 
du«fl multiplied by two ( which is the number of 
the) cafes I and then he, who takes any thing 
by five, has it multiplied into four, and he, who 
takes any thing by four,^ b<i$ it multiplied ipto 
VOL. VI. s 
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five j fo that thirteen (hares to the berma-- 
phrodlte, and eighteen to the fon, and nine to 
the daughter. 


On Pregnancy. 

The loiigeft time of pregnancy is two years, 
ifccording to ABU HANIFAH (may GOD be 
merciful to him !) and his companions ; and ac- 
cording to LAITH, the fon of SAD ALFAHMI 
(may GOD be merciful to him !) three years j 

and, according to ALSHAFII (may GOD be 
merciful to him !) four years : but according to 
ALZUHRI (may GOD be merciful to him !) 
(even years: and the fhorteft time for it is fix 
months. There is referved for the child in the 

womb, according to ABU HANIFAH (may 
GOD be merciful to him !) the portion of four 
fons, or the portion of four daughters, which- 
ever of the two is moft ; and there is given tp 
the red of the heirs the fmalleft of the portions ; 
but, according to MUHAMMED (may GOD 
be merciful to him !) there is referved the por- 
tion of three fons or of three daughters, which- 

A 

ever of the- two is moft : LAITH, fon of SAD, 
(may GOD be gracious to him !) reports this 
opiHion from him ; but, by another report, there 
if rg/erw// the portion of two fons; and one gf 



OF INHERITANCE. 


.259 


the two’opinions is that of ABU YUSUF (may 
GOD be merciful to him !) as HISHAM re- 
ports it from him ; but ALKHAS S A F reports 
from ABU YOSUF (may GOD be merciful to 
him !) that there fhould be rclerved the fliare of 
one fbn or of one daughter ; and, "according to 
this, decilions are made ; and fccurity muft be 
taken, according to his opinion. And, if the 
pregnancy was by the deceafed, and the widow 
produce a child at the full time of the longeft 
period allowed for pregnancy, or within it, and 
the woman hath not confelTed her having 
broken her legal term of abftinence, that child 
fhall inherit, and others may inherit from him ; 
but, if flie produce a child after the longeft time 
of geftation, he (hall not inherit, nor fhall others 
inherit from him : and if the pregnancy was 
from another man than the deceafed, and fhe, 
ilie kinfwoman, produce a child in fix months or 
lefs, he Ihall inherit ; but, if (he produce tKc 
child after the Icaft period of geftation, he fhall 
not inherit. 

Now the way of knowing the life of the child 
at the time of its birth, is, that there be found 
in him that, by which life is proved ; as a voice, 
or fneezing, or weeping, or fmiling, or moving 
a limb; and, if ‘‘the fmallcft part of the child 
fome out, and he then die, he fhall not inhe- 
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fit; but if the greater part of him come out, 
and then he die, he (hall inherit : and, if he 
come out llraight f ar with his bead JirJl J then 
his breaft is coufidered; I mean, if his whole 
brcaft come out, he fliall inherit ; but if he 
come out inverted ( or with 'his feet firjt ) then 
his navel is confidered. 

The chief rule in arranging cafes on preg- 
nancy is, that the cafe be arranged by two fup- 
politions, I mean by fuppofing, that the child in 
the womb is a male, and by fuppofing, that it 
is a female : then, compare the arrangement 
of both cafes ; and, if the numbers agree, mul- 
tiply the mcafure of one of the two into the whole 
of the other; and, if they difagrce, then multiply 
the whole of one of the two into the whole of 
the other, and the produft will be the arranger 
of the cafe: then multiply the allotment of 
him, who would have Ibmething from the ca|c, 
which fuppofes a male, into that of the cafe, 
which fuppoles a female, or into its meafure; 
and then that of him, who takes on the fuppo- 
fition of a female, into the cafe of the male, or 
into its mcafure, as we have direded concern- 
ing the hermaphrodite ; then examine the two 
produds of that multiplication; and whether 
of the two is the Icfs, that (hall be given to 
fuch an heir ; and the difference between them 
muft be referved from the albtment of tlUt 
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heir ; and, when the child appears, if he be en- 
titled to the whole of what has been referved, 
it is well ; but, if he be entitled to a part, let 
him take that part, and let the remainder be 
diftributed among the other heirs, and let there 
be criven to each of thofe heirs what was re- 

O 

ferved from his allotment : as, when a man 
has left a daughter and both his parents, and a 
wife pregnant, then the cafe is reSiiJiedhy twen- 
ty-four on the fuppofition, that the child in the 
womb is a male, and by twenty-feven on the 
fuppofition, that it is a female : now between 
the two numbers of the arrangement there is 
an agreement in a third; and when the mea- 
fure of one of the two is multiplied into the 
whole of the other, the produdl amounts to two 
hundred and fixteen, and by that number is the 
cafe verified ; and, on the fuppofition of its male 
fex, the wife takes twenty-feven fhares, and 
Oach of the two parents, thirty-fix; but, on the 
luppofition of its female lex, the wife has twen- 
ty-four, and each of the parents, thirty-two; 
and twenty-four are given to the wife, and 
three lhares from her allotment are referved ; 
and from the allotment of each of the parents 
are referved four fliares; and thirteen lhares 
are given to the daughter ; fince the part re- 
served in her right is the allotment of four Ions, 
according to ABU HANIFAH (may GOD be 
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merciful to him !) and when the foiis arc four, 
then her allotment is one (hare and four ninths 
of a fhare out of four-and-twenty multiplied 
into nine, and that makes thirteen (hares ; and 
this belongs to her, and the relidue is referved, 
which amounts to an hundred and fifteen (hares. 
If the widow bring; forth one daughter or more, 

O O’ 

then all the part referved goes to the daughters j 
and, if (he bring forth one Ion or more, then 
mull be given to the widow and both parents 
w'hat was referved from their (hares ; and what 
remains mud be divided among the children : 
and, if (he bring forth a dead child, then mud 
be given to the widow and both parents what 
was referved from their (hares, and to the 
daughter a complete moiety, that is, ninety- 
five fhares more, and the remainder, which is 
nine (hares, to the father, fince he is the reii- 
duary. 

On a Loft P erf on. 

A LOST perfon is confdered as living in re- 
gard to his edate ; fo that no one can inherit 
from him i and his edate Ts referved, until his 
death can be afeertained ; or the term for a 
prefumption of it has paded over : now the tra- 
ditionary opinions differ concerning that term j 
for, by the clearer tradition, “ wheti, not one 
of his equals in age remains, judgenpent may 
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“ be given of his death but nASAN, the 
fon of ZIYAD, reports from ABUHANIFAH 
(may GOD be merciful to him !) that the term 
is an hundred and twenty years from the day 
on which he was born ; and MUHAMMED 
fays, an hundred and ten years ; and ABU 
yiJSUF fays, an hundred and five years ; and 
fome of them, the learned^ fay, ninety years ; 
and according to that opinion are decifions made. 
Some of the learned in the law fay, that the eftatc 
of a loft perfon muft be referved for the final 
regulation of the Imam, and the judgement 
fufpended as to tne right of another perfon, fo 
that his ftiare from the eftate of his anceftors 
mu(f be kept, as in the cafe of pregnancy; and, 
when the term ;V elapfed. and judgement given 
of his death, then his eftate goes to his heirs, 
who are to be found, according to the judge- 
ment on his deceafe ; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, frotn 
whofe eftate that ftiare was referved ; fince the 
loft pcriun IS dead as to the eftate of another. 

The principle in arratiging cafes concerning 
a loft perfon is, that the cafe be arranged on a 
fuppofition of his life, and then arranged on a 
fuppofitioa of his death j and the reft of^^he 
operation is what we have‘ mentioned in the 
chapter of pregnancy. 
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On an Apojiate. 

When an apoftate from the faith has died- 
laturally, or been killed, or paffed into a hoftile 
country, and the Kadi has given judgement on 
his paffage thither^ then what he had acquired, 
at the time of his being a believer, goes to his 
heirs, ’who are believers ; and what he has gain- 
ed (ince the time of the apoftafy is placed in the 
puhlick treafury, according to ABU HANI- 
FAH (may GOD be merciful to him !) but, 
according to the two laivyers (ABU YlJSUF 
and MUHAMMED) both the acquifitions go 
to his believing heirs ; and, according to AL- 
SHAFII (may GOD be merciful to him!) Both 
the acquifitions are placed in the publick trea- 
fury; and what he gained after his arrival in 
the hoftile country, that is confitcated by the 
general confent; and all the property of a fe- 
male apoflate goes to her heirs, 'uabo are be- 
lievers, without diverfity of opinion among our 
mafters, to whom God be merciful ! but an 
apoftate (hall not inherit from any one, neither 
from a believer nor from an apoftate like him- 
felf, and fo a female apoftate fliall not inherit 
from any one ; except when the people of a 
whole diftridl become apoftates altogether, for 
then they iiftjcrtt reciprocally. 
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On a Captive. 

The rule concerning a captive /V like the 
rule of other believers in regard to inheritance, 
as long as he has not departed from the faith ; 
but, if he has departed from the faith, then the 
rule concerning him is the rule concerning an 
apoftate ; but, if his apoftafy be not known, nor 
his life nor his death, then the rule concerning 
him is the rule concerning a loft perfon. 


On Perfons drowned^ or burned^ or overwhelmed 
in Ruins, 

When a company of perfons die, and it is not 
known which of them died firft, they are confi- 
dcred, as if they had died at the fame moment ; 
and the eftate of each of them goes to his heirs, 
who are living ; and fome of the deccafed ftiall 
not inherit from others : this is the approved 
opinion. But ALl and IBNU MASUUD lay, 
according to one of the traditions from them, 
that fome of them lhall inherit from others, 
except in what each of them has inherited 
from the companion of his fate. 



A 
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In our adminiftration of juftice to Mohamme- 
dans according to their own laws, it will be of 
no ufe to inquire, hat their legiflator meant 
by declaring, that the lanv of inheritances conjii- 
tuted one half of juridical knowledge'* : if he in- 
tended any thing more than a ftrong aflertion 
of its importance, he probably had in contem- 
plation the two general modes of acquiring pro- 
perty, contracts and fuccejjion^ or the agreement 
of parties and the operation of law ; and this 
explanation of the phrafe, which had occurred 
to me on my firft perufal of it, is alfo fuggelled 
by Sayyad SHARIF, together with a more 

fanciful interpretation, which Mdulavi Kasim 
has adopted, that, life and death being incident 
to our probationary date in this world, and the 


* Pace 2 13. 
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law of fuccejjion manifeftly relating to the deai^ 
it is properly oppofed to all other laws, which 
prefcribc the duties and afcertain the rights of 
the living ; but we merely take notice of the 
lentence, that no part of the Sirdjiyyab may be 
unexplained, and proceed to the four adts, 
which, on the deceaie of a Mohammedan^ are 
to be fuccellively performed by the magiftrate, 
or under his authority. 

I. A regard to public decency and conveni- 
ence, as well as to publick religion and health, 
feems in all nations to require, that the bodies 
of deceafed perlbns be removed out of fight, 
with all due ipeed and iblemnity, at a moderate 
expenle to be defrayed, e\ en before the pay- 
ment of their juft debts, out of the property 
left by them, on which no legal claim, from 
hypothecation or othcrwil’e, had previoully at- 
tached : but the Mufelman lawyers, who admit, 
that the funeral charges muft in the firft place 
be defrayed, aflign a very whimfical reafon for 
fuch a priority j hi’catfe, they lay, the ivinding- 
JJoeet and other clothes f the dead are analogous to 
Jiiitable apparel o.vorn by the livings and corijc- 
quently Jhould not be liable to the claims of a cre- 
ditor. The legal expenfes of burying a Moham- 
medan are very moderate, both in the nuttibcr 
and value of the clothes, in which the deceafed 
is to be wrapped : as more than three pieces of 
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4p!oth fcxr a man, or than Jive pieces for a wo- 
man, would be held a prodigal fuperfluity, and 
Icfs than thofe, a niggardly deficiency, of ex- 
penfe, fo, if the funeral clothes of Amru or 
Hinoa were dearer than the veftuie ufually 
worn by them, when alive, it would be a cul- 
pable excels; and if cheaper, a blameable de- 
fed i but, if in fadl they had been ufed to 
wear one fort of apparel on folemn feftivals, 
another in vifiting their friends, and a third, 
in their own houfes, the value of their vifiting 
drels mufi: regulate that of their burial, and 
cither extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
th6 whole of their property, the iegai expenle 
of the funeral muft be reduced to the fufficient 
expenfe, as it is called ; that is, to two pieces 
of cloth for Amru and to three for Hinda : the 
names, dimenfions, and ufes of all the cloths 
ufed in funerals, both for men and for women, 
are enumerated in Perjian by Maulavi Kasim; 
but it would be ufelefs to mention them ; and 
it ieems only neceflary to add on this arti- 
cle, that if deceafed perfons leave no property 
whatever, or none without a fpecial lien on it, 
the funeral expenfes muft be paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when living j and, if 
there be no fuch relations, by the publick trea- 
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fury, in which there is always an ample fund 
arifing from forfeitures and efcheats. 

H. After the burial, all the juft debts of the 
deceafcd muft be paid out of his remaining 
alTets, as far as they extend j and, if there be 
many creditors, they muft be fatisfied in equal 
proportion, except that a debt of healthy to ufe 
the Arabian phrafe, muft be difeharged before 
a debt of fcknefs; that is, a debt contrasted or 
acknowledgedy while the party was of found un- 
derftanding and body, is preferred, when legally 
proved, to one acknowledged in ficknefs, but of 
which no other evidence is produced. A re- 
ligious vow, or promife of a charitable dona- 
tion, as an atonement for fin, conftitutes a debt 
in confcience only; and the fum thus promifed 
muft be paid out of a third part of the allets» 
after the legal creditors have been fatisfied, pro- 
vided that it was bequeathed by will ; but, if 
no will was made, the temporal eftate fhall not 
be charged with a mere debt of religion. 

III. The legacies of a Mufelman^ to the pre- 
judice of his heirs, muft not exceed a third 
part of the property left by him, and remain- 
ing after the diicharge of his debts : over a 
third of fuch refidue he has abfolute power ; and 
his legatee (hail receive it immediately, whe- 
ther a fpecifick thing or certain fum of money, 
or only a fradtional part of his eftate, was be- 
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queathed. This is the opinion of Sharif ; 
though a diftindlionj which the text by no 
means implies, has been taken between a deter- 
minate znd an indeterminate legacy. 

IV. We come now to the dijiribution of his 
eftate, remaining after the payment of debts 
and legacies, among his heirs (for fo we may 
call them, although real and perfonal property 
are uhdiftinguiflied in the laws of the Arabs) 
according to certain rules derived from three 
'fburces, the Koran, the genuine fyftcm of oral 
traditions from the legiflator, and thofe opinions 
in which the learned and orthodox have gene- 
rally concurred * : the order, and proportions, in 
which the property of AMRU or HINDA 
muft be diftributed, conftitute the principal 
fubjeft of the work, which w'e have under- 
taken to explain. 

1 . The firft clafs of heirs are they, who may 
be called Jharers, becaufe a certain Jhare of the 
eftate is exprefsly allotted to each of them in 
the Koran, and particularly in the fourth chap- 
ter of it. 

2. Next come they, who may be diftinr 
guiftied by the name of refiduaries, becaufc they 
take the refidue after the Jhares have been duly 
diftributed ; and they are of two forts, refidu- 


* Page 213. 
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aries by confanguinity and refiduaries 
caufey the former of whom are preferred in the 
order of lucceflion; the latter are the rriafters 
or miftrefles of enfranchifed flaves, or. their 
male refiduary heirs. If no Jharers be living, 
the rejiduaries take the whole; but, if there be 
lharers by confanguinity and no refiduaries, a 
farther portion of the inheritance reverts to 
them, though never to the widower or to the 
widow, while any heirs by blood are alive. 

3. On failure of the two preceding clalTes, 
the diftribution is made among thofe next of 
kitty who are neither Jharers nor rejiduaries: 
they may be called the dijiant kindred. 

4. Should none of the diftant kindred be 
living and capable of inheriting, the eftate goes 
(unlels there be a widow or a widower, who 
is firft entitled to a pare) to him, who may be 
called the fuccejfor by contradi ; and of that fuc- 
ceflion it is necefliiry to give an example : if 
Amru, a man of an unknown defeent, fay to 
Zaid, “ Thou art my kinfman, and ^hal^be 
“ my fucceflbr after my death, paying for me my 
“ fine and ranlbm, to which I may become 

liable,” and Zaid accept the condition, it is 
a valid contrabl by the .Arabian law j and, if 
Zaid alfo be a man whofe defeent is unknowh, 
and make the fame propofal to Amru, who 
^kewife accepts it, the contract is mutual and 
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fimiltr, and tliey arc fuccejfors by contrast reci- 
procally. 

5. If nd^fuch agreement had been made, but if 
Amro in his life time had acknowledged Zaid, 
a man of an unknown pedigree, to be his bro- 
ther or his that is, to be related to him 
by \\\% father or by his grandfather, though in 
truth he had no fuch relation, and the bare ac- 
knowledgment of Amru cannot be admitted as 
a proof of it, yet, if Amru die without retrac- 
ing his declaration, Zaid is called the acknow- 
ledged kinfman by a common ancejior^ and ftands 
in the fifth clafs of fucceflbrs, but takes the 
eftate before the general divifee. 

6. Laft of all comes the perfon, to whom the 
deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
fbeures to his heirs of the five preceding claffes 
two thirds of his eftate, yet it fo far refpeCs his 
dominion^ while he lived, over his own property, 
and his will OiS to the difpofal of it after his de- 
ceafe, that it will rather give effeC to an inten- 
tion not ftriCly conformable to law (for the 
Kordn Teems to allow pious bequejls only), than 
fuffer his eftate to efeheat ; which muft be the 
conlequence of his dying without a reprefent- 
ative. All fuch efeheats to the fovereign go 
towards a fund for charitable ufes ; and accord- 
ing to the fyftem of Zaid, the fon of Tha^^ 
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BIT, which has been fhortly explained in a 
former publication, that fund, if it be regularly 
ejlablijhed^ is entitled to the whole eftate. on 
failure of refiduary heirs, without any return to 
the fharers, and to the entire exclulion of the 
four laft clafl'es ; but this dodlrine feems quite 
exploded. 

Before we proceed to the law of Jhares, it 
is proper to take notice of the four impedi- 
ments to fucceffion; which are flavery, homi- 
cide, difference of religion, and difference of 
country, or of allegiance ; the laft of which 
difabilities relates only to iuch as are not Mu- 
felmans. 

I . Slavery, by the Mohammedan law, is either 
perfeSl and ahfolute, as when the flave and all, 
that he can pofTefs, are wholly at the difpofal 
of his mafter, or imperfetl and privileged^ as 
when the mafter has promifed the flave his 
freedom on his paying a certain fum of money 
by eafy inftalments, or, without any payment, 
after the death of the mafter : a female flave, 
who has borne a child to her mafter, is alfo 
privileged ; but in both forts of flavery, as long 
as it continues, the flave can acquire no pro- 
perty, and confequently cannot inh('rit. The 
Arabian cuftom of allowing a flave to cultivate 
a piece of land, or fet up a trade, on his own 
account* fo that he may work out his manu- 
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mlffion by prudente and induftry, and by de- 
grees pay the price of his freedom, may fug- 
geft an excellent mode of enfranchifing the 
black Haves in our plantations, with great ad- 
vantage to our country and without lofs to their 
proprietors. 

2. Homicide is either with malice prepenfe 
and punilhable with death, or without proof of 
malice, and expiable by redeeming a Mufelman 
Have, or by facing two entire months, and by 
paying the price of blood ; or, thirdly, it is ac~ 
cidental, for which an expiation is necelTary. 
Malicious homicide, or murder (for, by the beft 
opinions, the Arabian law on this head nearly 
refembles our own) is committed, when a hu- 
man creature is unjuftly killed with a weapon, 
or any dangerous inftrument likely to occafion 
death, as with a (harp (lick or a large (lone, 
or with iire, which has the efedl, fays 
Ka'sim, of the mojl dangerous injirument, and, 
by parity of reafon, with^<7^« or by drowning-, 
but thofe two modes of killing are not fpecified 
by him; and there is a ftrange diverlity of 
opinion concerning them : killing without proof 
of malice is, when death enfues from a beating 
or blow with a flight wand, a thin whip, or a 
fmall pebble, or with any thing not ordinarily 
dangerous : accidental death is, when it was 
neither defigned nor could have been pfevented 
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by ordinary care, as if Amru were to fhoot an 
arrow at a wild beaft, and the arrow by acci- 
dent were to kill Zaid, or if Mazin were to 
fall from his terrace upon Zuhair and kill 
him by his fall ; in which cafes the flayer 
would not be permitted to inherit from the fain. 
If, however, a man were to dig a pit, or fix 
a large fl:one, on the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againfl: the 
ftone, the doer of the illegal aft, which was 
the primary occafion (but not the caiife) of the 
death, mufl: pay the price of blood, but would 
not, it feems, be difabled from fucceeding to 
the property of the deceafed, whom he could 
not in ftriftnefs be faid to have killed. 

3. An unbeliever fliall never be heir to a be- 
liever, nor converfely ; but infidel fubjccts may 
inherit from infidels. 

4. The difference between two flates or 
countries confifis in the difference of fovc- 
reigns, by whom proteftion is given to their 
refpeftive fubjefts, and to whom allegiance is 
refpeftivcly due from them : this difference is 
particularly marked between a country govern- 
ed by a Mohammedan power and a country ruled 
by a prince of any other rcliyion ; for they are 
always, virtually at Icaff, in a fiate of warfare, 
the firft being called by law'vers the feat of pcaic, 
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and the fecond, f/ie feat of boftility. A dlfFeri- 
ence of country, therefore, which excludes 
from the right of inheriting, is either aSiual 
and unqualified^ as when an alien enemy relides 
in the feat of hojlility, or when an alien has 
chofen his domicil in the feat of pace ^ and pays 
the tribute exacted from infidels, in which cafe 
the tributary (hall not be heir to the alien enemy 
dying abroad, nor converfely, becaufe each of 
them owed a feparate allegiance ; or the differ- 
ence is qualified*^ as when a fugitive enemy 
feeks quarter, and obtains a temporary refi- 
dence in the feat of peace, or when two alien 
enemies are fugitives from two different hoftile 
countries : now, although the tributary and the 
fugitive adlually live in the fame kingdom, yet, 
fince the fugitive continues a fubjcdt of the 
hoftile power, he remains, as it were, under a 
different government, and there is no mutual 
right of fucceflion between him and the tri- 
butary; nor, by fimilarity of rcafon, between 
two fugitives, who leave two diftinft hoftile 
governments, and obtain quarter for a time in 
the land of believers, but without any intention 
of making it their conftant abode. 

Ip none of thefe four incapacities preclude the 
heirs of Amru from the legal fucceffion to his 
eftate, which we will fuppofe already fold and. 
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reduced to money of one denomination, the 
magiftrato, or his officer, muft proceed to the 
diftribution of the fl>ares\ and, as they are a 
moiety^ a fourth t an eighth^ two thirds, one third, 
and a fxth, of the aggregate fum, it will be 
convenient at firft to confider that fum as con- 
fifting of twenty-four equal parts, fo that the 
fhares will be, in whole numbers, twelve, JiXy 
three, fixteen, eight, and four. 

The Jharers are twelve perfons, four males 
and eight females ; but, before we fpecify their 
refpedlive allotments, it is neceffary to premife 
that a grandfather and a grandmother, according 
to the Arabian idiom, fignify a male, and a 
female, ancejlor in any degree ; that a true grand- 
father is he, between whom and the deceafed 
no female anceftor intervened; that a falfe 
grandfather is, where the paternal line of afeent 
was broken by the intervention of a female; 
and that a grandmother alfo is called true, when 
no falfe grandfather intervened between her and 
the deceafed : in ffiort, the only true line of an- 
cejlry, according to the Arabs, is an uninter- 
rupted fuccelTion of paternal forefathers. The 
male (harers then are the father, the truegrand~ 
father, the brother by the fame mother only, and 
the widower: the females are the widow, the 
daughter, female iJJ'ue of the fon, the fjier of 
the whole blood, the JiJler by the fame father only, 
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the JiJier hy the fame mother only, the mother 
hcrfelf, and the true grandmother. 

We begin with the males in the order of the 
fhares before enumerated ; and, i . The father 
of Amru or Hinda takes* a Jixth abfolutely, 
though z.fon of the deceafed be living, or any 
male defcendant, who claims wholly through 
males ; but, if there be no fuch male defcend- 
ant, he becomes a refiduary heir ; and, if there 
be only a daughter of the deceafed, or a female 
defcendant from the fon, he firft has his legal 
fharc, or a fxth^ and, when her fhare alfo has 
been allotted, he claims the refidue. 2. The 
true grandfather is excluded from any fhare by 
the living father, through ’whom alone the 
grandfather bore a relation to the deceafed ; 
and, although a fimilar rcafon might afterwards 
be applied to the mother, and operate to the 
cxclufion of her children, yet the father has 
the additional flrength of a double title, both 
as a fharer and a refiduary : but, if the father 
alfo be dead, his father, or true paternal ancef- 
tor, has exadlly the fame intereft, except in four 
cafes, which will be prefently mentioned. 3. 
A fingle half-brother, by the fame mother 
only, takes a fixth, and two or more fuch half- 
brothers, a third j provided that the deceafed 
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left neither children, nor male ifllie of a fon, 
nor a father, nor a true grandfather j by any of 
whom the brothers by the fame mother are ex- 
cluded ; and this article brings us nccelTarily to 
one clafs of female lharers ; for, in this injiance, 
there is no diftin£lion of fex; both brothers 
and fijlers by the fame mother only having an 
equal right and an equal fliare in the diftribu- 
tion. 4. A moiety of Hinda’s eftate, if fhe 
die without children, or the ilTue of a deceafed 
fon, goes to her widower Amru, who, if (he 
leave fuch iflue, has no more than a fourth. 

As examples of the father’s rights, let us 
fuppofe Amru to have died worth two thou- 
fand four hundred pieces of gold, leaving his 
father Zaid, and either a fon or a fon’s fon, 
Omar: in this cafe the hundred pieces are 
the (hare of Zaid, and Omar takes the re- 
maining two thoufand; but, if Amru leave 
only his father Zaid and either a daughter, or 
fon’s daughter, Laila, the father is firft entitled 
to the four hundred pieces, or Jixtb part ; and, 
after Laila has received twelve hundred, or a 
moiety of the eftate (which, as we lhall fee, is 
her fare in this cafe), he takes, as refiduar)\ 
the eight hundred pieces, which remains ; fo 
that the property of Amru is equally divided 
between them. Should no relation be left but 
Zaid the father, and Lebid the brother, of the 
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deceafed, Lebid is excluded; and the whole 
eftate goes to Zaid. If, in the three preced- 
ing cafes, the paternal grandfather Salim had 
been left inftead of Zaid, his rights would 
have been precifely the fame; and the only 
difference between Zaid and Salim will ap- 
pear from the four following examples, i. 
The paternal grandmother would be excluded 
by Zaid her fon, but not by his father, her 
hufband, Salim. 2. If Amru or Hinda 
leave a father Zaid, a mother Solma, and a 
widow Zaineb, or widower Hareth, the 
mother takes a third part of what remains after 
Zaineb or Hareth has received the legal 

Ihare; but, if Salim be fubftituted for Zaid, 
(he would have a right to a third of the whole 
ajfets, according to the prevailing opinion, al- 
though Abu Yusuf thought her entitled, even 
in that cafe, to no more than a third of the re~ 
mainder. 3. The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from the inheritance by Zaid the father, but 
not by the grandfather Salim, as the beft law- 
yers agree, diflenting on this point from their 

mafter Abu Hanifah. 4. If x'\mru had ma- 
numitted his flave Yasmin, and died, leaving 
his father Zaid and a fon Omar, a Jixth part 



THE SIRA'JIYYAH. . 281 

of the right of fucceffion to Ya'smin would 
have veiled, according to Abu Yusuf, in 
Zaid, but, if the paternal grandfather Salim 
had been left inftead of the father, the whole 
intereft would have veiled in the fon: in this 
cale that illullrious lawyer ultimately dilTented 
from his mailer and from his fellow-lludent 
Muhammed, who were both very jullly of 
opinion, that, whether Zaid or Sa lim were 
alive on the death of the manumittor, the 
whole right of fuccefllon to the rnanumittee 
veiled in Omar. 

Let us proceed to the lhares of the females i 
and I. If Amru die without children, and 
without any ilTue of a deceafed fon, his widow 
Hind a mull receive a fourth of his alfets; but 
her lhare is an eighth only if any fuch ilTue 
be living; Ihould he leave more widows than 
one, they take equal parts of fuch fourth or 
eighth-, fo that the legal lhare of the widower 
is always in a double ratio to that of the widow 
or widows: as, if Hinda die worth twenty- 
four thoufand zccchins, her furviving hulband 
Amru mull be entitled either to twelve or to 
fx thoufand; and if Amru die with the fame 
cllate, his widow Hinda mull have either fx 
or three thoufand for her foie lhare ; or, if 
Zaineb and Abla had alfo been legally mar- 
ried to Amru, the three widows mull receive 
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cithcrr fw or one thoufand zecchins each, as 
the cafe may happen. 2. One daughter takes a 
moiety, and tuoo or more daughters have two 
thhrdsyoi their father’s eftate; but, if the deceafed 
left a fon, the rule, expreffed in the Koran, is 
this; ** to one male give the portion of two 
females;” and the daughters in that cafe are 
not properly Jharers, but rejiduary heirs with 
the Ion, their part of the inheritance being 
always in a fubduple ratio to his part. Thus, 
if Amru die worth twenty^four thoufand pieces 
of gold, his only child Fatima takes twelve 
thou^nd as her Jhare-, but, if (he have three 
lifter*, Azza, Lati'fa, and Zubaida» two 
thirds of the aflets, or Jixteen thoufand pieces, 
are equally divided between the four girls; and 
if there be a fon Omar, he muft receive, in 
the firft cafe, Jixteen thoufand, while Fa'TIMA 
has eight', and, in the fecond, eight thoufand, 
while Ihe and her fifters take each four thou- 
land, pieces. 3. If Omar had died before his 
father, leaving female iflue, and his father had 
then died without any daughter of his own, the 
daughters of Omar would have had prccifely 
the fame fhares, to which thofe of Amru him- 
felf would have been entitled; but, had Fa'ti- 
MA been living, Ihe would have taken half the 
eftate, or twelve thoufand pieces of gold, and a 
Jixth only, or four thoufand, the complement of 
two thirds or Jixteen thoufand, would have 
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been equally diflributed among her nieces. 
Had Fatima and Azza been at that time 
alive, they would have taken their legal (hare, 
to the exclufion of their brother’s female iflue, 
unlefs the right of that ilTue had been fuftained 
by a male in an equal, or a lower degree, who 
would have made them refduaries, the male 
** taking, by the rule, the portion of females;” 
but a male in a higher degree would not have 
given them that advantage; and, if Omak 
himfelf had furvived, his daughters would have 
been wholly excluded. The fix cafes, there- 
fore, or different (ituations, of the female iiTue 
of Omar may be thus recapitulated: i. A 
fingle female takes a moiety. 2. Two or more 
have two thirds. 3. A male in the fame, or a 
lower, degree than themfelves, gives them a 
refiduary right in a Inbduple ratio to his own. 
4. With a daughter of Amru, who is entitled 
to half they would have only z fxth, to make 
up the regular (hare of the female ilfue. 5, 
They are excluded, if Amru left more daugh- 
ters than one, but no male ifl'uc in any equal, 
ov 2 i lower, degree. 6. A (on alfo of Amru wholly 
excludes them. In the three firft cafes, their le- 
gal claims correfpond with thofe of daughters: 
but in the three lad: their rights are weaker, be- 
caufe they are in a remoter degree from, the 
deceafed, 
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The pcdigfee exhibited in the text* is called 
by the Arabs the tajhbiby becaufe, in their 
opinion, it fliarpens the underftanding, and 
captivates the fancy as much as the compojition 
of an elegant love-poem^ which the word li- 
terally fignifies ; but, without adopting fo wild 
a metaphor, we may truly fay, that it is very 
perfpicuous, and that no comment, after what 
has been premifed, could render it clearer. An 
example, however, will (how more diftinftly 
than an abftraft rule, in what manner an 
eftate is divifible, when a male defeendant 
gives a rejiduary title to a female in the lame, 
or in a higher^ degree. Call the only fur- 
viving male defeendant Omar, and fuppole 
him to be the brother of Amina, who (lands 
lowed in the fird fet of females: here the 
highed female in that fet mud receive a moiety 
of the alTets; the next below her takes a fxth 
together with the highed of the fecond fet, as 
the complement of two thirds ; and the ref due 
mud be divided into fve portions, of which 
Omar claims two and each of the females in 
the fame degree, one ; but the three females 
below them are excluded. If Omar be the 
brother of Zari'fa, whom we fuppofe the 
lowed of the middle fet, the remaining third 
of the edate mud be didributed in feventbst 

Page 218. 



THE SIRA'ntYAH. 


t83 


becaufe there are Jive females, three in a higher, 
and two in an equal, degree with Omar, who 
mull always have a double portion ; and, if he 
be the brother of Unaiza, the loweft female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded), there will 
be Jix female rejiduariej entitled to portions 
with Omar, but in a fubduple ratio; fo that, 
if Amru died worth twenty-four thoufand du- 
cats, the daughter of his fon takes twelve thou- 
fand of them ; the two daughters of his fons* 
fons receive each two thoufand ; and, the refi- 
due being eight, Omar is entitled alfo to two 
thoufand ducats, while Unaiza and the fv& 
women, who remain, have each one thoufand, 
which they owe to the fortunate exiftence of 
Omar. 4.* The rights of filters by the fame 
father and mother, and (5.) thofe of lifters by 
the fame father only, are explained in the text 
with fufficient clearncfs, but it is proper to ob- 
ferve, that the JiJ'th cafe of the lirft clafs is com- 
prifed in the j'eventh cafe of the fccond ; and 
that (6.) the fillers by the fame mother have 
been mentioned in a former fedion. There 
will be no ufe in repeating the ingenious argu- 
ments of Ibnu Abbas in fupport of his dilfent 
on many points from other old lawyers, nor the 
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folid anfwesrs, which have been given to his oh- 
jeflions ; but a llory, told by Sharif, may here 
be repeated, becaufe it conveys an idea of the 
traditionary Arabian law, and fhows from what 
fources our excellent author derived his doc- 
trine : * Hudhail ufed to relate, that Abu 

* Musa, being confulted on the diftribution of 
^ an heritage among a daughter, a fon’s daugh- 

* ter, and a fifter, anfwered, the JirJi mujl have 

* a moiety; the fecond a Jixth ; and the third, 

A , 

* what remains; but “ Confult Ibnu Masuud, 
** added he, and apprize me of his anfwer 

A , 

‘when Ibnu Masuud, was confulted, he faid, 
‘ that he was prefent, when Muhammed, him- 

* felf gave the fame decifion \ and, when that 
anfwer was reported to Abu Musa, he faid, 
“ you muft put no queftions to me, as long as 

that illuftrious lawyer remains with you.” 
7. * Although the different rights of the mother 
in different cafes be very clearly explained, yet 
her title to a third of the refidue may be illuf- 
trated by two examples : firfl, if Adhra leave 
only her hufband Wamik, her mother Soada, 
and her father Mazin, half of her eflate goes 
to Wamik, a third of the other half, or a fixth 
of the whole, to Soada, and the remainder to 
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Mazinj but, fecondly, if Wamik Ieav6 only 
his wife Ad hr a, his mother Zaineb and his 
father Lebid, the widow takes a quarter of his 
property, while Zaineb has a third, and Le- 
bid two thirds, of the remaining three quarters. 
8. In giving an example of the divifion between 
two great grandmothers *, we may anticipate in 
fome degree, the arithmetical part of the work, 
which will be found extremely clear and inge- 
nfeus. The pedigree exhibited by Sharif is 


in this form : 


Father Mother 

Mother 

\ / 

/ 

Father 

Mother 


Father 


Now the paternal grandmother’s mother, and 
the mother of the paterral grandfather, are to- 
gether entitled to a fixth, and the paternal 
grandfather’s hither to the refidue, of the eftate, 
which ought, by the general rule, to be divided 
into JfX parts, becaufe fix is the denominator of 
the fhare; but, to avoid a fradion, we muft 
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oblerve the proportion />£ one^ or the fixth part^ 
to twOt or the number of pcrfons entitled to it ; 
and, fince one and two are prime to each other, 
we muft multiply two into Jix^ and the produfl 
is the number of parts into which the property 
muft be divided; fo that of twelve cows or 
horfes the great grandfather will have ten, and 
each of the great grandmothers, one. 

The great grandfathers are called anceftors in 
the fecond, and their fathers, anceftors in the 
third, degree, and fo forth ; and it muft be re- 
marked that in thefe tables the number of female 
anceftors, who inherit with the males, is equal 
to the number of fuch degrees : thus in the fol- 
lowing, 

F M M M 
F M M 

F M 
F 

there are three great great grandmothers, and 
the eftate muft be divided into eighteen parts, 
becaufe one and three are prime to each other. 
We fuppofe in both pedigrees, that the higheft 
line only are left by the deceafed Amru ; for. 
by the text, the nearefi female anceftor excludes 
the more diftant ; and, if he leave his fathei 
ZuHAiR, and his paternal grandmother Azza. 
with Lah. a his maternal grandmother’s mother 
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ZuHAiR takes the whole inheritance for he 
excludes Az2a, and flie, being nearer in de- 

i» 

gree, excludes Laila. 

Let us conclude the fubjedl with a cafe put 
by Sharif in illuftration of the pedigree in the 
text : ZUBAI D A gave her daughter’s daughter 
Mayya in marriage (o her fon’s fon Bashar, 
and the young pair had a fon Amru, who ac- 
quired an eftate, and died : now Zubaida was 
both paternal and maternal great grandmother 
of Amru, and had, therefore, a double relation 
to him; but another woman, named Zuhra, 
had married her daughter Solma to Fared, 
who was the fon of Zubaida, brother of 
Abla, and father of Bashar ; fo that Zuhra 
was Amru’s paternal grandmother’s mother, 
and had only a fingle relation ; as it will appear 
by the following arrangement of the family : 

Zuhra Zubaida 



SoiMA — Fa'red Abla 

I / 1 

Bashar Mayya 

Amru 

The cafe of a triple relation will be no lefs evi- 
dent from the following pedigree : 


VOL. VI, 


u 



290 


A COMMENTARY ON 


Zuhra 

I 


ZUBAIDA 



SoLMA Fared Abla Zaineb 


/ 

Bashar Mavya 


Azza 



Amru Fatima 

Zaid 

For, if Amru, whom in the former cafe we 
Fuppofed to be dead without ifTue, had lived 

and married his coufin Fatima, by whom he 
had a fon Zaid, who died leaving property, 
ZuBAiDA would have a triple relation to the 
deceafed ; firft, as his maternal great grandmo- 
ther’s mother j fecondly, as his paternal grand- 
mother’s grandmother; and thirdly, as the mo- 
ther of his paternal great grandfather; but 
Zuhra has only a fmgle relation to Zaid, 
as grandmother of his paternal grandfather 
Bashar. 

In both thefe cafes a fixth of the aflets is 
divided equally between the two female ancef- 
tors, by the opinion of Abu Yusuf, and, ac- 
cording to one authority, by that of his great 
mafter alfo; but his fellow-ftudent Muham- 
med (whofe arguments, and the anfwers to 
them, it is nccdlefs to add) contended, that 
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ZuBAiDA would be entitled in the firft cafe to 
two-^thirds, and in the fecond, to three-fourths y 
of that Jixth part, according to the number of 
modes, in which (he was related to Amru or 
Zaid. 

No comment could add pcrfpicuity to the 
chapter on refiduary heirs *, until we come to 
the cafes of inheritance from enfranchifed 
flaves -j-, where a fhort elucidation of the text 
appears neceflary. If Amru enfranchife Ner- 
Gis, and die, leaving a fon Becr, and a daugh- 
ter Laila; then, on the death of Nergis 
without rejiduary heirs by blood, his property 
goes wholly to Beck, and Laila, by the tra- 
ditionary rule, takes nothing ; but, fuppofe 
Laila herfclf to manumit her black Have, 
SusEN, who then purchafes a flave Misc, and 
gives him freedom; and fuppofe Susen firil', 
and Mis’e afterwards, to die without refiduary 
heirs, in this cafe the eftate of Mi sc goes to 
Laila ; nor would there be any difference, if 
the two manumiflions had been conditioned to 
pay a certain fuin of money at a certain time. 
The cafe of a manumiflion promifed on the 
death of the miftrefs, has rather more difficulty; 
but an example will make it clear: Laila 
promifes Nergis, that, on her death, he fhall 

Page 222. t Page 225. 
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be free. ; but, by the perfuafion of a Cbrijlian 
friend, (he renounces her faith, and feeks re^ 
fuge in a hoftile country ; now a believer can- 
not be the Jlave of an infidel \ and the Moham-- 
medanyidigt pronounces accordingly, thatNER- 
Gis has gained his freedom; but Laila, re- 
penting of her apoftafy, returns to her native 
country and her former belief ; after which 
Nergis dies without heirs : Laila fucceeds 
as refiduary to her promifee, as ftie would have 
fucceeded to a flave of Nergis purchafed after 
the decifion of the judge, if a iimilar promife 
of manumiffion at his death had been made by 
the mafter; and if that fecond promifee had 
died without heirs after her repentance and re- 
turn. Should Cafur, a flave of Laila, mar- 
ry, with her confent, Merjana, the freedwo- 
cmanofAMRU, the fon of that couple would 
be born free, becaufe, in refpeft of freedom or 
flavery, a child has the condition of its mother^ 
and he bears a relation to Amru her manumit- 

tpr; but fliould Laila give Cafur his free- 
dom, he would draw that relation from Amru, 
through himfelf, to Laila, fo that flie would 
fucceed to the fon of Cafur and Merjana, 
if he died after his parents and without other 
heirs .of the firft or fecond clafs : the cafe would 
be fimilar, if Cafur being enfranchifed, had 
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bought a flave Mi sc, and given him in marri- 
age to the freedwoman of Zaid; for, if the 
iflue of that marriage had been a fon, bom free, 
but with a relation to Zaid, and if Cafur had 
then given Misc his liberty, he would have 
drawn from Zaid the relation of his freedman’s 
child, and transferred it, through himfelf, to 
Laila his former miftrefs. This doftrine of a 
relation (as the Arabs call it) firft vejied through 
the mother and then devejled through the father, 
is founded on a decifion of Othman in the 
cafe ofZuBAiR and Rafi. 

We had occafion before, to mention the dif- 
ference (according to Abu Yusuf) between the 
father y and the grandfather ^ of the manumiltor 
in regard to their fucceffion, with his fony to the 
property of a freedman ; nor can any thing of 
moment be added here ; but it will be proper to 
explain at large the concluding cafe in the chap- 
ter of refiduaries, which proves, that the rela- 
tion of enfranchifement may arife by the aSi of 
law as well as by the a5l of the party. Let it be 
premifed, that marriage is prohibited between 
kindred of two clafles ; firft, between all thofe 
in afcending or defending lines of confangui- 
nity, who are called near', fecondly, between 

brothers and fifters, and their iflue, or between 
« 

nephews or nieces and aunts or uncles, paternal 
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or maternal, who are called intermediate', but, 
between thofe of the third, or dijiant, clafs, as 
4hc firft or other coufins, there is no prohibi- 
tion : now, if Amru or Hinda purchafe a 
kinfwoman or kinfman within either of the pro- 
hibited degrees, the flave becomes inftantly 
free, and a right of fucceflion vefts in the pur- 
chafor, though the mafterihip began and ended 
in one moment. Call the three daughters of 
Hareth a flave, Zubaida, Safiya, Amina, 
who derived freedom from their mother, and 
two of whom, the firft and third, purchafe Ha- 
reth for fifty pieces of gold: he becomes in 
that inftant free; and, if he die leaving pro- 
perty, two thirds of it go to his three^^aughters 
.as their legal ftiares, and the refidue belongs to 
the two, who procured him liberty; three fifths 
of it to Zubaida, who contributed her thirty, 
and two fifths to Amin a, who added her twen- 
ty, pieces. To arrange the diftribution without 
fradions, begin with three, the denominator of 
the legal fhare : now two, its numerator, is 
prime to the number of fharers ; and one is prime 
alfo to five, the number of refiduary portions; 
but thirty and twenty are compofed to one an- 
other, fmce ten meafures thirty by three and 
twenty by two ; and five, the fum of thofe tenths, 
may be confidered as ftanding in the place of the 
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number of refiduaries : again, ^ve and three are 
prime to each otheri and their produdl is Jifteen, 
which, being rnultiplied into three, the firft- 
mentioned denominator, produces the 

number of equal parcels, into which Hareth’s 
eftate muft be divided j fo that thirty, or two 
thirds^ may be diftributed in tens to the three 
daughters, SinA fifteen or the refidue, in threes to 
the tivo, who redeemed their father ; Zubaida 
taking in all nineteen, Amina Jixteen, and. Sa- 
fi y.\, only ten, portions of the inheritance. 
This is the calculation of Sharif, and the 
grounds of it will prefently appear ; but the 
operation might have been fhortened thus ; mul- 
tiply the denominator of the legal floare into the 
number of fharers, and then multiply the pro- 
duct into the denominator of the rejidiiary por- 
tions. 

The chapter of exclufion* h very perfpicuous; 
but the cafe of an unbelieving heir having really 
occurred in the time of Ali, we may infert it 
as a monument of early yJrahian jurifprudence. 
SoLMA had embraced the new faith, and died, 
leaving her hufljand, and two brothers by the 
fame mother, who were all three believers, 
with a fon, who continued an infidel : on a dif- 
pute concerning the inheritance, Ali and Zaid 
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gave a moiety to the wido-^er, confidering the 
fon as^£tually dead^ a. third to the half-brothers, 
and the reft to fuch of the refiduaries as be- 
filved in the Koran % while Ibnu’l Masuud 
infifted, that the fon was dead as to the right of 
inheriting, but alive as to the power of exclud- 
ing, and thought that he drove the widower 
from a moiety to a fourth part only of Solma’s 
eftate j but the former opinion has prevailed, 
and in a curious book (for which there muft 
have been abundant materials) entitled The Dif- 
fenfons of the Learned, it is admitted, that, by 
univerfal aflent, if Amru leave a father, who is 
either a flave or an infidel, and a paternal grand- 
father, who is both fre? and a believer, the 
father is confidered as dead in law to all pur- 
pofes, and the grandfather is heir to Amru. 

We come now to the Arabian method of af- 
certaining the fmalleft number of parcels, into 
which an eftate can be divided, fo as to avoid 
fradtions in the legal diftribution of it : that 
number we call the denominator, or devifor, of 
the ejiate, though the Arabick word mean lite- 
rally the place of coming out ; and the problem 
is ealily folved by the following rules : if the 
two numbers in queftipn be prime, multiply 
one of them into the other ; if they be compoft 
to each other, multiply the meafure of one into 
the fecond, and the produdl will be the number 
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fought. The whole feftion * is as clear as it 
could be made in a verbal tranflation ; and it 
would be fuperfluous to idd examj^Hs of all the 
cafes, which muft occur to every one,, who has 
attentively perufed the preceding parts of the 
work. 

A cafe, which arofe in the reign of Omar, 
has given occafion to fome debate f : Lai la 
died, leaving only Amru her hufband, Hinda 
her mother, and Abla her filler of the whole 
blood. Now the hufband and filler were each 
entitled to a moiety, and the mother, to a third, 
of Lai la’s property, which, by the rule then 
eftablifhed, could be divided into Jix parts only; 
but Abbas, a companion of Muhammed, be- 
ing confulted by the Caliph, propofed, that the 
regular divifor fhould be fo increafedt that of 
eight parts Amru and Abla might each take 
three^ and Hinda The fon of Abbas, 

whofe opinions were always rather ingenious 
than folid, was prefent at the decifion ; but, 
fearing the bad temper of the Caliph, fupprefled 
at that time his own fentiments: he thought, 
that the JiJler, having (as we have feen) a 
weaker right, fhould bear the lofs, becaufe, 
•where different rights concur^ the weakejl invaria- 
bly yields and he faid, that if an arithmetician 
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could number the fands, yet he could never 
make tioo halves and a third equal to a whole ; 
but his opinion has never been adopted, becaufe, 
althoufgh the ^Jier may in fome cafes be re- 
moved into a diftindt clafs of heirs, yet, with a 
hufband and a mother of the deccafed, her lhare 
is fixed by pofitive law, and (he cannot by any 
means be deprived of it ; fo that the fhares of 
all the claimants muft be diminifhed in exadf 
proportion f for inftance, if the property had 
been twenty-four pieces of gold, the mother 
would claim eighty and each of the other heirs, 
twelve ; now thofe claims cannot all be fatisfied, 
but eight is to twelve, as Jix to nine^ which will 
be the refpedtive fliares, according to the de- 
cifion of Abbas. 

Examples of the divifor fix increafed to feven 
and to nine^ or of twelve to thirteen, fifteen, and 
feventeen, would appear equally ingenious, but 
would fwell this commentary to an immoderate 
fize : there are two decifions, however, deferv- 
ing particular notice, becaufe they were made in 
real caufes, and have been univerfally approved. 
ZuBAiDA left her hufband Adnan, with two 
fifters of the whole blood, two fifiers by the fame 
mother only, and the mother herfelf ; whofe legal 
fhares, in order as they are mentioned, were 
a moiety, two thirds, a third, and a fixtb: it was 
impoffible, therefore, to diftribute them out of 



THE SIRA'JIYYAH. 


299 


thirty pieces, for inftance, divided into fix equal 
parcels; but the judge, named Shuraih, di- 
vided the w'hole eftate into ten parcels, each con- 
fifting of three pieces, and allotted them to the 
claimants in the proportion of their (hares ; that 
is, to the hufband, three parcels, to the fitters 
of the whole blood, four ; to the half-fitters, 

txvo'y and to the mother, one-, alTuring Adnan, 
who at firft complained of the judgement, that 
Omar had made a limilar decifion; and this 
cafe acquired celebrity among the Arabs by the 
name of Shuraihiyya. The next cafe, which 
was anfwered at once by Ali, while he was 
haranguing the people in the mimbar^ or pulpit, 
at CuF A, is fully ftated in the text : the (hare 
of the widow was, regularly, an eighth ; that of 
the daughters, two thirds ; and that of each pa- 
rent, a Jixth, all which cannot be dittributed out 
of twenty-four parcels; but Ali pronounced, 
that the property of the deccafed fliould be di- 
vided into Hventy-feven equal parts, of which' 
the widow fliould have three \ the daughters 
fixteen ; and the two parents, eight. It is re- 
corded, that, w'^hen the perfon, who confulted 
Ali, was much dilfatisfied with his anfwer, and 
afked whether the widow was not legally entitled 
to an eighth, the Caliph faid rapidly, “ it is be- 
come a ninth f and proceeded in his harangue 
with his ufual eloquence. 
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The arithmetical part of the Sirajiyya * is very 
fimple, an<i.may be found in the firft pages of 
all our elementary books ; but the difference of 
the Ard^an idiom occafions a little obfeurity. 
The chapter on primes and meafures is founded 
on a fimple analyfis; when two numbers are 
compared, they are either equal or unequal j if 
unequal, either the fmaller is an aliquot part of 
the greater, or they have a common meafure, 
which muft either be unit alone, or fome num~ 
ier, which the Arabs define a multitude compofed 
nf units. When the greateft common meafure 
is found by the rule, they confider the two 
numbers as agreeing in a fraftion, which has 
that common meafure for its denominator and 
unit for its numerator ; but the nature of the Ara- 
bick language makes it impoffible to exprefs in a 
fingle word the fraftions lefs than a tenth : thus 
twenty-feven and twenty-four agree, as they ex- 
prefs it, in a third ; and a third of each number 
is called its wafk, or meafure, as nine of twen- 
ty-feven, and eight of twenty-four. After this 
explanation of the word, which is tranflated the 
meafure^ there will be no difficulty in the fol- 
lowing cafes. 

I. -f Amru leaves only his father and mother 
and ten daughters : now, by the rule, his eftate 
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(Kould be divided into Jix parts, becaufe the 
fliare of each parent is a fixth^ and that of all 
the daughters two thirds ; but four parts cannot 
be diftributed, without a fradtion, among t€u 
perfons; for which reafon we muft multiply 
five, which is the mcafure of ten, into fix, 
which is the firft number of parcels, and the 
product thirty is the number of lots, into which 
the property of Amru muft in fa<ft be divided; 
each of his parents taking lots, and each of 
his daughters two. 

II. Hinda leaves her hulband, both her pa- 
rents, and fix daughters ; whofe legal (hares are 
a fourth, two fixths, and two thirds, of the inhe- 
ritance : now the regular denominator of the 
lots would be twelve, but it is raifed to fifteen ; 
and fince eight parcels cannot be diftributed 
equally among daughters, the Jtieafure of fix, 
or three, is multiplied by fifteen ; fo that of 
forty five lots 7 nne may go to the hulband, twelve 
to the parents, and twenty four to the daughters, 
in cxa6l proportion to their firft diftributive 
(hares. 

It will be very eafy to apply the remaining 
rules to all the other examples given by Sira- 
j’uddin’*^ ; but fince, in the two laft cafes, 
which are not likely to occur, the inheritance 
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muft be divided imo 4320 and 5040 parcels, 
the calculation, after the Arabian mode, in 
words at length, would be infufferably tedious, 
and the reader may make it in figures with 
little dr no trouble. The latter of thofe two 
cafes* is, however, fubjoined ; becaufe it will 
•fully explain the feftion, in which no examples 

A 

are given. Saad leaves two wives, fix female 
ancellors, capable of inheriting together, ten 
daughters, and Jeven paternal uncles, whofe 
lhares of twenty-four (the root^ as they call it, of 
this cafe) are three, four, fixteen, and one ; for 
the uncles can only take what the others leave. 
Now by obferving the primes and meafures, and 
working according to the rule, we come to 210, 
which muft be multiplied by twenty-four, and 
the produdf gives the fmalleft number of par- 

A 

cels, into which Saad’s eftate can be duly di- 
vided: the produds of that multiplicand (210) 
by 3, 4, 16, give 630, 840, 3360, which are 
the allotments of the wives, female ancestors, and 
daughters^, and the allotment of each Iharer ap- 
pears at once from the following proportions : 


Persons, 

First Shares. 

Multiplicand. 

Shares of e 

2 

’ 3 

210 

• 53 *- 

6 

4 

: : 210 

: 140. 

10 

: 16 

: : 210 

: 336- 
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The lafl; aft of Mufelmanyd^gQ is to make 
an adual divifion of the ftate * ; and we will 
fuppofe that Laila, in the cafe anfwered by 

by Ahbas, had left Zaineb and Abla, two 
fillers of the whole blood, with Amru, her 
hufband, and Hind a, her mother; and that 
her property amounted only to twenty-jive 
gold mohrs : now the root of the cafe is in- 
creafed, as we have feen, from Jix to eightt 
which is prime to twenty-five ; and the pro- 
ducts of two, the lhare of each filter, of three^ 
the lhare of the hufband, and of one^ the lhare 
of the mother, multiplied by the number of 
gold mohrs^ are 50, 75, and 25, which, divided 
by eighty give the following lhares : to each 
fifter, 6 mohrs ^ 4 rupees \ to Amru, 9 m, 6 r. ; 
to Hinda, 3 2 r. Had Lailas ellate 

been Jifty gold mohrs^ the dillribution would 


have been thus : 

M. 

R. 

Zaineb, .... 

12, 

8. 

Abla, . • . . 

12 , 

8. 

Amru, .... 

18, 

12. 

Hinda, .... 

6, 

4- 


It feems needlefs to give examples of the 
limple rules for alcertaining the dividends of 
each clafs\ but the paflage concerning creditors. 
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at ■ the clofe of the chapter, is made obfcure b)r 
extreme brevity, and requires a fhort illuftra- 
tion. Suppofe the aflets of Amru to be nine 

A 

pieces of gold ; his debts, jive pieces to Saad, 

and ten to Ahmed ; here the aggregate of the 

debts, Jifteen^ is compofit to nine, and their 

meafures are Jive, and three -, fo that, by the rule 

before-mentioned of diftribution among heirs, 

» ^ 

Ahmed will receive Jix, and Saad, three 
pieces j but, had the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then jifteen. Handing in the place of the 
verijicat^itt, as they call it, muft be the devifor 
of the feveral produfls, arifing from the mul- 
tiplication of ten and jive into thirteen, and the 

quotients 8 t and 4! will be the refpeftive divi- 

\ 

dends of Ahmed and Saad. 

The practice of fubtraSiion * arofe from the 
,cafe of Abdur’rahman and his four wives, 
decided in the reign of Othman ; and the fec- 
tion concerning it will be made clear by a fuller 
explanation of the example in the text. We 
have feen, that the widower is entitled to a 
moiety, the mother to a third, and the uncle, to 
the rejidue ; fo that, if L aila’s eftate be divided 
into jix parcels, the diftribution may be made 
w^hout a fraction ; but if the widower agree to 
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keep the mahr^ nuptial prefent to his wife, 
which he had never actually paid, inftead of his 
three Jixths of the whole, the remainder, after 
deducing the mahr^ muft be divided into three 
pa,rt8, of which the mother will have two^ and 
the uncle one. So, if the mother agree to take 
a jewel, or other fpecifick thing, in lieu of her 
two Jixths ; or the uncle, a flave dr a carriage, in 
the place of his Jixth part, the remainder, which 
would be four parts in the firft cafe, and fve in 
the fecond, muft go to the other claimants in 
proportion to their fliares. Again ; if Amru 

leave his mother Fatima, two fifters by the 
fame mother, Latifa and Solma, and the fon 
of a paternal uncle, Selim; here alfo the in- 
heritance muft be divided, by the rule, into fix 
parts ; now, if the deceafed left a female flave 
and thirty gold tnohrs^ and, if Solma confented 
to keep the flave inftead of her legal fhare, or a 
Jixth, the remainder of the property muft then 
be divided into Jrce parcels, fix gold mohrs in 
each, of which Fatima and Latifa muft 
receive each one parcel, and Selim, the three 
parcels, which remain. It is obvious, that, if 
the firft calculation were made, in the preceding 
cafes, on a fuppofition, that the taker of the 
fpecifick thing was dead or incapable of inhe- 
riting, there would be either a defe^ or an ex- 
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c^fs iA fomo of the allotments to the other 
claimants. 

There is no difficulty in the chapter on the 
return*^ except what arifes from the Arabick 
idiom, to which the reader is probably by this 
time habituated ; but it is neceflary to remark, 
that, although, by the letter of the Koran and 
the ftri£t rules of law, no return can be made 
to the 'widower or •widow ^ yet an equitable prac- 
tice has prevailed, in modern times, of return- 
ing to them on failure of Jharers by blood and of 
diflant kindred. The laft cafe in the chapter can 
rarely occur ; and the rcfult of the calculation 
(which, fills ten pages in the Perfian work of 

Maulavi Kasim) is, that, of 1440 parcels, the 
four widows take (36X5=) 180; the nine 
daughters (36X28 = ) 1008 ; and the fix female 
anceftors (36X7=) 252 ; fothat 45 parts go to 
each widow, 112 to each daughter, and 42 to 
each female anceflor. 

The rights of the paternal grandfather have 
been more difputed than any other point of 
Arabian law ; no fewer than feventy contra- 
dictory decifions having been made concerning 
them in the reign of Omar ; but the difpute is 
now fettled among the Sunnis according to the 
opinion of Abu Hanifa ; and the chapter on 
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divtfion feems to have been inferted merely from 
refpe<fl to Abu Yusuf and Muhammed, who 
diflented on this point from their matter * : it 
is one of the clearett cliapters in the Sirdjiyyah;, 
and will be ufeful to us, if the quettion Ihould 
arife in a family of Shiahs, who follow, no 
doubt, the opinions of Ali and Zaid. The 
cafe called acdariyya, which was decided by the 
fon of Th ABIT, and has acquired fuch celebrity 
in Irak, that it is dittinguifhed among the law- 
yers of that country by the epithet of algharra^ 
or the luminous, is a perfpicuous example of the 
grandfather’s divifion in a double ratio with the 
fitter : the conjecture, formerly hazarded by 
myfelf, that it was named aedariyya, becaufe 
the rules of inheritance are dijlurbed by it in 
favour of the grandfather, had occurred, I fee, 
to fome Arabs, and is mentioned by Sharif 
without difapprobation. 

It will be necelfary to illuttrate by examples 
the chapter on JucccJJion to vejled hereditary in- 
ter ejls f; and, firtt, we may fuppofe, that Zaid 
had two wives, named Zaineb and L ATI fa, 
and that Zaineb died potteffed of feparate pro- 
perty, leaving her hufband, her mother Zuhra, 
and Hind A, her daughter by her former huf- 
band : now the legal fharcs, in order as the 

* Page 2j7— 2t0, f Page 210—242. 
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jObarers are named, would be a fourth^ z. Jixth, 
and a moiety ; fo that regularly the eftate fliould 
be divided into twelve parts, but it is here di- 
vided into four, becaufe there muft be a return 
to Zuhra and Hinda, in the proportion of 
their fhares, that is as one to three ; but, when 
Zaid has taken his fourth, the three fourths, 
which remain, cannot be diftributed in that pro- 
portion ; and, fince three and four are prime to 
each other, we therefore multiply four, confi- 
dered as the number of perfons entitled to a re- 
turn, into four, the denominator of the huf- 
band’s fjare, and the fquare number anfwers 
the purpofe of integral diftribution ; for of fx~ 
parcels Zaid will be entitled to four, Zuh- 
ra to three, and Hinda to nine. 

Suppofe next, that Zaid himfelf dies, before 
any diftribution actually made, leaving only 

Latifa before-mentioned, his mother Basira, 
and his father Abid: here four parts of the 
former inheritance having vefted in him, the 
diftribution is eafy; one part going to Latifa, 
as her fourth, one alfo to Basira, as her third 
of the ref due, and two parts to Abid ; in exaft 
proportion to their feveral claims on his own 
eftate. 

Thirdly, fuppofe Hinda to die before any 
adual diftribution, leaving the before-named 
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Zuhra, her grandmother, Zubaida her 
daughter, and two fons, Ha'tif and Bashar : 
now fhe had a vejled interejl in nine parts out of 
the Jixteen, and, her own eftate being divifible 
into Jix parts, we obl'erve, that nine and Jix are 
compofit to each other, or agree, as the Arabian 
phrafe is, in a third ; fo that a third of fix, or 
tivo^ mull be multiplied into Jixteen, and the 
product thirty-two will be the denominator 
for both cafes ; for of thirty-two parts nine will 
veft in Zuhra (fix as mother to Zainbb, 
and three as grandmother to Hind a), twelve irt 
the two fons, three in Zubaida, unA eight m 
Zaid’s reprefentatlves ; fince, to afcertain the 
ihare of each individual, the juft-mentioned 
ftiares out oi Jixteen muft be multiplied by two, 
and thofe out of Jix, by three, which is here 
called the meaj'ure of Hi N da’s vefted intereft. 

Let us fourthly fuppofe, that Zuhra alfo 
dies before any diftributlon, leaving her hul- 

A . 

hand Caab, and two brothers Calib and 
Tarif. Now her own eftate is arranged by 
four, the hufband taking a moiety, and each of 
the refiduaries one fourth ; but four and nine are 
prime to each other ; and four, therefore, mul- 
tiplied by thirty- two, produces an hundred and 
twenty-eight, the denominator of both cafes : 
we muft then multiply by Jour the fhares out of 
thirty-t m, and by nine fhe lhares out of four. 
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and the produfts will be lots of the feveral 
claimants ; eight parcels going to Latifa, Jix-^ 
teen to Asm, eight to Basira, forty-eight in 
moieties to Hatif and Bashar, twelve to Zu- 

A 

BAIDA, eighteen to Caab, and eighteen in 

moieties to Calib and Tarif. 

We need only add, that, although the con- 
clufion of the chapter before us be obfcured by 
its extreme concifeuefs, yet it plainly means, 
that, “ when any number of heirs die fuc- 
ceflively before the diftribution, if the Jhares 
vejted in the laft deceafed do not quadrate 
** with the arrangement of his own eftate, we 
“ muft confider all thofe, who died before him, 
“ as one deceafed heir, and himfelf as \h.e fecond, 
“ and then work by the preceding rules to 
give] more examples would be very eafy, but 
the reader would find them infupportably te- 
dious. 

All controverfies on the claims of the 7text of 
kin, who are neither fearers nor refduaries, are 
now at an end for it feems to be fettled, that 
they fucceed according to the order prefcribed 
in our text. 

I, On the frf clafs of diftant kindred tho 
dodrine of Abu Yusuf has far more fimplicity 


’a|e 242, 243. 
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than that of Muhammed, in which there is an 
appearance of intricacy ; but an attentive reader 
will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofed to be the claimants of 
Amru’s eftate* : he will fee, that Abu Yusuf 
would divide that eftate into fifteen parts, giving 
one to each of the female, and twOy by the rule 
in the Koran, to each of the male, defcendants ; 
but that Muhammed would arrange it in fixty 
parcels, twenty-four of which would go to the 
reprefentatives of the three fons, and thirty-fix 
to thofe of the nine daughters ; due regard be- 
ing paid to the double portion of the male de- 
fcendants, fo as to bring the lhares of the twelve 
claimants to the following order from the left 
hand, twelve, eight, four\ nine, three, fix ; fix^ 
two, four ; three, two, one. The corredtnefs of 
this method has, it feems, obtained it a prefer- 
ence over that of Abu Yusuf, whofe pradficc, 
however, is followed, on account of its facility, 
in Bokhara and fome other places ; although of 
the two different traditions from Abu Hanifa, 
that reported by Muhammed be the more 
publickly known and the more generally be- 
lieved. 

Tlie reader would be unneceffarily fatigued, 

* Page 344 , 243 . 
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if we were to exhibit every ftep of the arithme- 
tical procefs, by which the eftate of Amru mutt 
be 4iftributed, according to the opinion of Mu- 
hammed, between his great grandfon by fe- 
males only, and his two great granddaughters^ 
who have the advantage of a male in the line 
of defcent * ; nor does the feftion concerning 
the difference of Jides require elucidation. 

II. On the fecond clafs, or the grandfathers 
and grandmothers^ who are excluded from Jhares, 
we need only fum up the doctrine of our au- 
thor in the words of Sharif : — “ The degrees 

in this cafe are either equal or unequal ; if 
unequal^ the nearer is preferred ; if equal, the 
“ preference is given to the perfon claiming 
“ through a Jharer ; if there be an equality in 
that rcfpe6l, the fides mutt be the fame or dif- 
“ ferent ; if difi'erent, the diftribution mutt be 
“ made in thirds, the paternal fide having a 
“ double allotment ; if the fame, the fexes of the 
roots, or anceftors, mutt agree, or not ; if 
“ they agree, the eftate mutt be diftributed ac- 
“ cording to the perfons of the branches, or 
“ claimants; if not, according to the frji rank 
“ that differs, as in the preceding clafs f.” 

III, There feems no difficulty in the chap- 
ter J on the third clafs of diftant kindred ; but 

* Page 247, 248. t Page 249. t Page 250. 
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it muft be remarked, that although the brothers 
and fillers by the fame mother only take equally, 
according to the Koran, without any diftin£lioii 
of fex, yet that exception to the general rule by 
no means extends to the ijjue of fuch brothers 
and fillers. 

IV. Although the claims of uncles and aunts^ 
in three cafes, be clearly explained in the text 
yet it may not be improper to fubjoin an ex- 
ample from the commentary of Maulavt Ka- 
siM, which the following pedigree will make 
more Intelligible than his dry llate of the cafe : 

H 1 N D A — A M R u — Sulma ( — S u h a i l ) — U mar 

Zaineb Azza Becr 
Zaid. 

Amru, having had by Hinda a fon, named 
Lkbid, married Sulma, by whom he had a 
daughter, named Zaineb; after Amru’s death, 
Sulma married Sun ail, to whom Ihe pro- 
duced Azza, and after his death, Ihe married 
Umar, by whom flie became the mother of 
Becr : now Zaid was the fon of Lebid and 
Azza} and he died, leaving no heirs but 


Lebi'd 


♦ Page '253. 
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Becr the brother, by the fame mother, of his 
mother Azza, and Zaineb, who was \mpa~ 
. ternal aunt by the fame father Amru, and his 
maternal aunt by the fame mother Sulma. In 
this cafe, the property of Z a id muft be divided 
into nine parcels, of which the paternal aunt 
will have two thirds ; and the remaining third 
will go to the maternal uncle and aunt in the 
ratio of two to one-, fo that Zaineb, in her 
two charaders, will be entitled to feven ninths. 

. There feems no ncceflity to expatiate on the 
children of uncles and aunts, or on the couftns, 
as we Ihould call them, in different degrees ^ ; 
becaufe the text will be fufficicntly perfpicuous 
to thofe, who perfedly underftand the preced- 
ing fedions : but, fince a curious cafe is put by 
Sharif, I am unwilling to fupprefs it ; efpe- 
cially as it will throw light on the whole fubjedl 
before us. The father of Amru had a brother, 
Zaid, and two fillers, Zaineb and Aaisha, 
by the fame father only : his mother alfo had a 
brother, Hareth, and two fillers by the fame 
father, named Hinda and Asima;* lirll, his 
father and mother died ; then, all his uncles and 
aunts, leaving the following iffue: Zaid left 
two daughter’s daughters, who were alfo the 
daughters of Zaineb’s fons; Aisha, two fons 
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of her daughter; Hareth, two daughter’s 
fons, who were alfo the fons of the fon of Hin- 
DA; and A SIM A, two daughter’s daughters; 
as in this pedigree : 


^AiD. Zaineb. Aa'isha. 

Ha'reth, 

EIinda. 

Asima* 

D. S. D. 

1 1 

D.r- 

— s. 

1 

D. 

I 

1 1 

D. D. S. S. 

s. 

1 

s. 

1 

P.D. 


Amru himfelf afterwards died, with no heirs 
but the grandchildren of his uncles and aunts: 
In this cafe Abu Yusuf would have divided 
the inheritance into thirty parts ; twenty for the 
paternal fide ; that is, Jive for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and ten for the maternal 
fide, ox four for each of the fons, who are dou- 
bly related, and one for each of the daughters : 
but Mohammed, having divided Amru’s 
cflate into thirty-Jix , allotments, would have 
given tweniy-foiir to the paternal, and twelve 
to the niAernal fide; that is, fix to each of 
Z aid’s granddaughters, as fuch, and four to 
each of them, as granddaughters of Zaineb ; 

two to each of Aaisha’s grandfons ; three to 
each grandfon of Hareth, as fuch; and two 
more to each of them, as grandfons of Hind A; 
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while one thirty’-Jixth part would have gone to 
each of Asima’s female defcendants. The rea- 
fon of thefe dijfferent diftributions will appear 
from what has preceded ; but the arithmetical 
proceffes would fill many pages, and would be 
thought, I am perfuaded, unneceflarily prolix. 

On the chapter concerning hermaphrodites *, 
I ftiall make no particular obfervation ; fince 
monftrous births are, I truft, extremely rare in 
all countries, and the fubjeft is too ihocking to 
be difculTed without adlual neceflity ; nor will 
it anfwer, I imagine, any ufeful purpofe to re- 
late the old Arabian ftories, and firange opi- 
nions of fome lawyers, concerning the longeft 
poflible time of geftation f ; which is now 
limited, on the authority of Aaisha, one of 
Mohammed’s wives, to t%vo years \ and, thougli 
the Mufelmans have traditionary accounts of 
tbree^ four^ or even Jive children produced at 
one birth, yet the pradice, we find, is to rc- 
ferve the fhare of one fonj or that of one daugh- 
ter^ if, on fuppofition of her birth, the fum 
referved would be larger The ^radice of 
refervatioti iox the unborn child is well explain- 
ed by the cafe in the text, to which we may 
now proceed, fince the reft of the chapter needs 
' no illuftration ; unlefs it be neceflliry to inform 

» Pago 2561 t Pag0 2S8v t Page 259, 260. 
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the reader, that a widow ought hy law to ab- 
ftain for a certain time after her hufband’s 
death, from the carelTes of any other man ; and, 
if Ihe freely confefs that fhe has not abftained, 
it cannot be certain, that her hufband was the 
father of a child born more than fix months 
after his death. Let us then fuppofe Amru to 
die, leaving a daughter Zaineb, his mother 
Asuma, his father Lebid, and his wife Hin- 
DA enfeint *. So that, if a male child be born, 
Amru’s eftate ought regularly to be divided 
into twenty-four parts, but, on the birth of a 
female, into twenty-feven ; becaufe, in the firft 
cafe, the fiares are an eighth^ for the wddow, 
and a fixth for each of the parents ; but, in the 
fecond, befides the fliares juft mentioned, the 
daughters would have two-thirds between them, 
and it w^ould be the cale of Mimheriyya'f . Now 
three is the common meafure of twenty-four and 
twenty-feven, and the feveral meafures of thofe 
numbers are eight and nine^ cither of which, 
multiplied into the other whole number, gives 
two hundred and fxteen for the produd:; and 
that, according to what has preceded, is the 
number of fliares into which the inheritance 
muft be adually divided. In the firft cafe 
liiND A would have twenty-feven fliares; Lebid 


* Page 2(i0. 
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and Asuma, each tUrty-Jix\ the pofthumous 
fon feventy-eight^ and Zaineb, his fitter, thirty- 
nine \ but, in the fecond, the widow would 
have tiventy-four I and each of the parentSj 
thirty-tvto ; while the pofthumous daughter and 
her fifter would divide tha femainder between 
them, each Xs^xng Jixty-four ihares. Should 
Jour pofthumous fons be born, ninety-nine ftiares 
would go to the widow and both parents ; while 
the remainder would be divided among the 
children by the rule before mentioned, Zaineb 
receiving thirteen parts, and each of her bro- 
thers twenty-Jix\ but, in the cafe of a mifcar- 
riage, the daughter would be entitled to a hun- 
dred and eight parts, or a moiety of the whole 
eftate, and the nine parts remaining would go to 
1.EBID as refiduary heir. 

The time, at which an abfent perfon is pre- 
fumed in law to be dead, has varied, we fee, in 
different ages*j but the modern practice I under- 
ftand to be this: if Zaid has been fo long ab- 
fent, that no man can tell whether he be dear 
or alive, and if Jeventy years have ekpfed from 
the day of his birth, he is prefumed to be dead; 
as to his own property, from the end of thai 
term, but, as to his hereditary claims on the 
property of another., from the day of his abfence ; 


* Page 262. 
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fo that, in the firft cafe, no perfon, dying within 
the feventy years, could have inherited any part 
of his eftate; nor, in the fecond, could he inherit 
from any one, who died after the day, when he 
firft was miffed. Though the arrangement of an 
inheritance, on which an abfcnt perfon may have 
a'fclaim, be fufficiently clear from what has juft 
preceded, yet a feigned cafe in illuftration of it 
will not, perhaps, be thought wholly fuperflu- 
ous. If Hind A then die at Murjl>edabdd, leav- 
ing Amru her hufband, with two fifters of the 
whole blood, Na'^dira andSACi'NA, allrefiding 
in that city, and a whole brother Zaid, who 
has long been abfent and unheard of, we muft 
confider what effe£l his life or his death would 
have on the inheritance: if he be dead, AxM uu 
muft have a moiety of the eftate, and the fifters 
tivo thirds between them ; and, if he be living, 
the widower will ftill have a right to his half, 
but Zaid will take twice as much as either of 
the fifters. Now, on the firft fuppolition, the af- 
fets of Hinda muft be divided, as we have 
Ihown, into jeven ftiares, of wdiich Amru muft 
have three, and each of the fifters, lieo-, but, on 
the fecond, into eight parts, Jour of which go 
to the hufband, and Izvo to the brother, while 
Nadira and Saci'na can only have one a 
piece; fo that the widow’^er has an intcreft in 
fuppofing Zaid alive, and the fifters, in fup- 
pofing him dead : therefore, or the 
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jprodudl: of /even and eighty which are prime to 
one another, i* the humber of fhareSr into which 
the eftate muft be divided ; tiventy-Jour of them 
being delivered to Amru, arid feven to each of 
the females, as the leaft (hares to which they can 
in either event be feverally entitled ; if 2 aid 
then return to the city, (hares more go to 
Amru, and fourteen are the right of the bro- 
ther ; but, if his death be proved, or prefumed 
by lapfe of time, the eighteen referved (hares 
muft J>e divided equally between Sac in a and 
Na dira, to complete their tzvo fevenths, Mvhich 
the law gives, in that cafe, to each of them. 
The Perfian commentator has added three cafes, 
in one of which the two firft divifors of the af- 
fets are compofit to each other; but the opera- 
tion in all of them is too eafy to require an ex- 
ample. 

In the fedions concerning apoftates and pri- 
foners of war*, there feems to be no obfeurity; 
but it Is proper to add, that, as the law is now 
fettled, the heirs of an apoftate, who were in 
being at the time of his death, are entitled to 
their legal fhares, whether they were born be- 
fore or after his apoftafy j though a hulband or 
wife cannot fucceed to an apoftate, becaufe a 
change of religion is an immediate diffolution of 
the marriage. 


* Page 264*. 
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We are now come to the concluding fe< 9 :ion, 
which cannot be better illuftrated than by two 
feigned cafes from the Verjian and Arabian com- 
ments. 0 I. Zaid and his daughter Abla were 
^at fea in the fame fhip^ together with Bashar, 
hislbrother's fon, and his great nephew Amru, 
fon of BasHRar: the fiiip was loft, and all, 
who were in it, perifhed ; fo that which of 
them firft died, could never be clearly afcer- 
tained. Now Amru left behind him a wife 
and a daughter; and Abla had an only /bn : 
in this cafe, by the opinion of Abu Hanifah 
and his followers, the four drowned pcrfons 
are fuppofed to have perilhed in the fame in- 
ftant, and their feveral eftates go to their fur- 
viving heirs refpedtively, according to the rules, 
which have been already explained ; but by one 
of two traditions from Alt, the affets of Z aid 
being equally divided, and Abla being fup- 
pofed to have outlived her father, the fon takes 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in Bashar, 
and then in Amru, between whofe widow and 
daughter it is diftributable aceording to law. 
2. Ka sim and his younger half-brother Hasan 
were drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom each 
of them had been manumitted : then, if each of 
them left ninety pieces of gold on fhore, the pro- 

voL. VI. y 
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perty of each muft be feverally diftributed, ac- 
cording to* the Hanifeans ; the daughter*of 
each taldng half, or forty-jive pieces ; the mother 
a fixth, or fifteen, and the manumittor^^ as refi- 
duary, the thirty pieces which remain; biit ac- 
cording to Al I, the younger brother Hasan be- 
ing firft confidered as^he furvivor, that reftdue 
vefts ip him, and is then diftributed, in the juft 
mentioned ratio ; half of it, or fifteen, going to 
his daughter ; a fixth, or five pieces, to his mo- 
ther ; and ten, the refidue, to his patron ; next, 
Ka SIM being fuppofed to have furvived, the 
fame rule is applied to him; fothat the daughter 
of each takes on the whole fixty; the mother, 
t'^enty ; and the manumittor, ten pieces of gold. 
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ESSAY. 


ON 


THE LAW OF BAILMENTS. 


i:n tutelis, societatibus,/(i<(cii.f, mandatiSf rebus emptis-venditis, comheiMo- 
catist quibus vita? socictas continetur, magni est judicis statuere (praesertim 
('um in plcrisque sint judicia contraria), ((uid quemque cuique "^proestare 
opoftcat 

Q. Sc«voLA, apud Cic. de Offic. lib. IIL 




■ESSAY 


ON 

THE LAW OF BAILMENTS. 


Having lately had occafion to examine with 
fome attention the nature and properties of 
that contrad, which lawyers call bailment, 
or, A delivery of goods on a condition ^ exprejfed 
or implied, that they Jball be rejlored by the bailee 
to the bailor, or according to his diredlions, as 
foon as the purpoje, for which they were bailed, 
Jball be anfivered, I could not but obferve with 
furprife, that a title in our ENOtiSH law, whidt 
feems the moft generally interefting, fhould be 
the leaft generally ujiderftood, and the leaft pre- 
cifely afcertained. Hundreds and thoufands of 
men pafs through life, without knowing, or 
caring to know, any of the numberlefs nice- 
ties, which attend our abftrufe, though elegant, 
fyftem of real property, ai^ without being at 
all acquainted with that exquifite logick, on 
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which our rules of fpecial pleading are founded; 
but there is hardly a man of any age or ftation, 
who does not every week and almoft every day 
contradl the obligations or acquire the rights of a 
hirer or a letter to hire, of a borrower or a lendery 
of a depofitary or a perfon depofithig, of dicommif- 
Jioner or an emplcyer, of a receiver or a giver y 
in pie^e \ and what can be more abfurd, as 
well as more dangerous, than frequently to be 
bound by duties, without knowing the nature 
or extent of them, and to enjoy rights, of which 
we have no juft idea ? Nor muft it ever be for- 
gotten, that the contrads above-mentioned are 
among the principab fprings and wheels of civil 
fociety; that, if a want of mutual confidence, 
or any other caufe, were to weaken them or 
bbftruA their motion, the whole machine would 
inftantly be difordered or broken to pieces: pre- 
ferye them, and various accidents may ftill de« 
prive men of happinefs ; but deftroy them, and 
the whole fpedles muft infallibly be miferable. 
It feems therefore aftonifliing, that fo important 
a branch of jurifprudence fliould have been fo 
long and fo ftrangely unfettled in a great com- 
mercial country; and that, from the reign of 
Elizabeth to the reign of Anne, the doStrine 
of bailments Ihould have produced more con- 
tradi^ions and cdlfufion, more diverfity of opi- 
nion and inconfiftency of argument, than any 
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OF BAILMENT. 

Other part, perhaps, of juridical learning) at 
leaft, than any other part equally fimple. 

Such being the cafe, I could not help imagin- 
ing, that a ftiort and perfpicuous diiculHon of 
this title, an expofition of all our ancient and 
modern decifions concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illuftrate our laws by a comparifon of them with 
thofe of other nations, together with an invefti- 
gation of their true fpirit and reafon, would not 
be wholly unacceptable to the ftudent of Englijh 
law; efpecially as our excellent Blackstone, 
who of all men was beft able to throw the clear- 
eft light on this, as on every other, fubje£t, has 
comprifed the whole doftrine in three para- 
graphs, which, without affefting the merit of his 
incomparable work, we may fafely pronounce 
the lead fatisfafkory part of it ; for he reprefents 
lending and letting to hire, which are bailmefits 
by his own definition, as contracts of a diJiinSt 
Jpecies ; he fays nothing of employment by com- 
mijlJioti', he introduces the dodlrine of a dijlrefs, 
which has an analogy to a pawn, but is not pro- 
perly bailed ; and, on the great queftion of re- 
fponjibility for 7tegle£i, he Ipeaks fo loofely and 
indeterminately, that no fixed ideas can be col- 
ledled from his words*. His commentaries are 

* 2. Comm. 452,453, 4S4. 
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the moftcorreiS: and beautiful outline, that ever wa& 
exhibited of any human fciencej but they alone 
will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo- 
cver it may be delineated, will make a geogra- 
pher : if,* indeed, all the titles, which he pro- 
fefled only to fketch in elementary difcourfes, 
w'ere filled up v/ith exadtnefs and perfpicuity, 
Englijhmen might hope at length to poflefs a 
digeft of their laws, which would leave but little 
room for controverfy, except in cafes depending 
on their particular eircumftances; a work, which 
every lover of humanity and peace muft anxi- 
oufly wilh to fee accomplifhed. The following 
elTay (for it afpires to no higher name) will ex- 
plain my idea of fupplying the omiffions, whe- 
ther defigned or involuntary, in the Com- 
mentaries on the Laws of England. 

I propofe to begin with treating the fubje£t 
analytically^ and, having traced every part of it 
up to the firft principles of natural reafon, fliall 
proceed hijiorically, to Ihow with what perfe<ft 
harmony thofe principles are recognifed and efta- 
bliihed by other nations, cfpecially the Romans, 
as well as by our English courts, when their 
decifions are properly underftood and clearly 
diftinguiftied ; after which I ihall refume j^«- 
thetically the whole learning of bailments, and 
expound fuch rules, as, in my humble appre- 
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henfion, will prevent any farther perplexity on 
this interefting title, except in cafes very pecu- 
liarly circumftanced. 

From the obligation, contained in the defini- 
tion of bailment, to rejtore the thing bailed at a 
certain time, it follows, that the bailee ttiuft keep 
it, and be re/ponjible to the bailor, if it be lojl or 
damaged', but, as the bounds of juftice would in 
moft cafes be tranfgrefled, if he were made an- 
fwerable for the lofs of it without his fault, he 
can only be obliged to keep it with a degree of 
care proportioned to the nature oj the bailment', 
and the inveftigation of this degree in every par- 
ticular contract is the problem, which involves 
the principal difficulty. 

There are infinite lliades of care or diligence 
from the flighteft momentary thought, or tran- 
fient glance of attention, to the moft vigilant 
anxiety and folicitude ; but extremes in this cafe, 
as in moft others, are inapplicable to praStice: 
the firft extreme would feldom enable the bailee 
to perform the condition, and the fecond ought 
not in juftice to be demanded ; fince it would be 
harlh and abfurd to exa£t the fame anxious care, 
which the greateft mifer takes of his treafure, 
from every man, who borrows a book or a feal. 
The degrees then of care, for which we are fi^pk- 
ing, muft lie fomewhere between thefe extremes j 
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and, by obfetving the different manners and 
chara£ters of men, wc may find a certain fi:and>* 
ard, which will greatly facilitate our inquiry; 
for, although foine are exceffively carelefs, and 
others exceffively vigilant, and fome through 
life, others only at particular times, yet we 
may perceive, that the generality of rational men 
ufe nearly the fame degree of diligence in the 
conduct of their own affairs; and this care, there- 
fore, which every per Jon of common prudence and 
capMe of governing a family takes of his own 
concerns, is a proper meafure of that, which 
would uniformly be required in performing 
every contrad, if there were not ftrong reafons 
for exacting in fome of them a greater, and per^ 
7nitting in others a lefs, degree of attention. 
Here then we may fix a conftant determinate 
point, on each fide of which there is a feries con- 
fifting of variable terms tending indefinitely to- 
wards the above-mentioned extremes, in propor- 
tion as the cafe admits of indulgence or demands 
rigour : if the conftrudion be favourable, a de- 
gree of care lefs than the ftandard will be fuffi- 
oient; ifn‘g‘oroM^,adegree more will be required; 
and, in the firft cafe, the meafure will be that 
care, which every man of common fenfe, though 
abfmt and inattentive, applies to hi# own af- 
fairs ; in the fecond, the meafure will be that 
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attention, which a man remarkably exadt and 
thoughtful gives to the fecuring of his perfonal 
property. 

The fixed mode or ftandard of diligence I 
fliall (for want of an apter epithet) invariably 
call Ordinary j although that word is equivo- 
cal, and fometiines involves a notion of degra- 
dation, which I mean wholly to exclude ; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfcurity. The degrees on 
each fide of the ftandard, being indeterminate, 
need not be diftinguifhed by any precife deno- 
mination; the firft may be called less, and 

the fecond, more, than ordinary dili- 
gence. 

Superlatives are exadly true in mathematicks; 
they approach to truth in abftrad morality ; but 
in pradice and actual life they are commonly 
falfe ; they are often, indeed, ufed for mere Jtt- 
tenfives, as the most diligent for very diligent’, 
but this is a rhetorical figure ; and, as rhetorick, 
like her fifter poetry, delights in fidion, her lan- 
guage ought never to be adopted in fober invefti- 
gations of truth : for this rcafon I would rejed 
.from the prefent inquiry all filch exprelTions as 
'the utwoji cj}'c^ all pojffible, or all imaginable, 
diligence, and the like, which have been the 
caufe of many errors in the code of ancient 
Rome, whence, as it will foon be demonftrated. 
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the/ Rave been introduced into our bookiS even 
of high authority* 

Juft in the fame manner, there are infinite 
ftiades of defmlt of nfigledt, from the llighteft 
inattention or momentary abfence of mind to 
the moft reprehenfible fupinenefs and ftupidity; 
thefe are the omiflions of the before* mentioned 
degrees of diligence, and are exaiftly correfpond- 
ent with them. I’hus the omiJIion of that 
care, xvhicb every prudent man takes of his own 
^operty, is the determinate point of negligence, 
on each fide of which is a feries of variable 
modes of default infinitely diminifliing, in pro- 
portion as their oppofite modes of care infinitely 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of the 
flighteft attention is fo confiderable a fault, 
that it almoft changes its nature, and nearly be- 
comes in theory, as it exa 611 y does in pradlice, a 
breach of truft and a deviation from common 
honefty. This known, or fixed, point of negli- 
gence is therefore a mean between fraud and 
accident ; and, as the increafing feries con- 
tinually approaches to the firft extreme, without 
ever becoming precifely equal to it, until the laft 
terra melts into it or vanifhes, fo the decreafing 
feries continually approximates to the fecond ex- 
treme, and at length becomes nearer to it than 
any alfignable difference : but the laft terms be- 
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ing, as before, excluded, we muft look within 
them for modes applicable to practice ; and thefe 
wc lhall find to be the omillions of fuch care as 
a man of cmnmon fenfe, however inattentive, and 
of fuch as a very cautious ] and vigilant man, re« 
fpeftively take of their own pojjejjions. 

The conftant, or fixed, mode of default I like- 
wife call ORDINARY, not meaning by that epi- 
thet to diminifli the culpability of it, but wanting 
a more appofite word, and intending to ufe this 
word uniformly in the fame fenfe : of the two 
variable modes the firftmay be called greater, 
and the fecond, less, than ordinary, or the 
firft gross, and the other, slight negled. 

It is obvious, that a bailee of common honefty, 
if he alfo have common prudence, would not be 
more negligent than ordinary in keeping the 
thing bailed : fuch negligence (as we before have 
intimated) would be a violation of good faith, 
and a proof of an intention to defraud and injure 
the bailor. , 

It is not lefs obvious, though lefs pertinent to 
the fubje£t, that infinite degrees of fraud may be 
conceived increafmg in a feries from the term 
where grofs negleSl ends, to a term, where pofi- 
tive crime begins; as crimes likewife proceed 
gradually from the lighteft to the moft atrocious; 
and, in the fame manner, there are infinite degrees 
of accident from the limit of extremely ilight ne* 
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gleft to ifrejijlible by any human power. 
Law, as a practical fcience, cannot take notice 
of melting lines, fice difcriminations, and eva- 
nefcent quantises; but it does not follow, that 
negleSl, deceit^ and accident^ are to be coniidered 
as indivifible pmnts, and that no degrees whatever 
on either fide of the ftandard are admiffible in 
legal difquifitions. 

Having difcovered the feveral modes of dili~ 
gence, which may juftly be demanded of con- 
trafting parties, let us inquire in what particular 
cafes a bailee is by natural law bound to ufe 
them, or to be anfwerable for the omiffion of 
them. 

When the contra^; {^reciprocally beneficial to 
both parties^ the obligation hangs in an even ba- 
lance ; and there can be no reafon to recede from 
the ftandard; nothing more, therefore, ought in 
that cafe to be required than ordinary diligence, 
and the bailee Ihould be re’fponfible for no more 
than ordinary negleB ; but it is very different, 
both in reafon and policy, when one only of the 
contradi^ parties derives advantage from the 
contrad. 

If the bailor only receive benefit or convenience 
from the bailmenr, it would be hard and unjuft 
to requite any’^articular trouble from the bailee, 
who ought not to be mcdsfted unneceftarily for 
his, obliging condud ; therefore, than 
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good faith were exacted from fuch a perfon, 
that is, if he were to be made anfwerable for lefs 
than grojs neglect, few men“ after one or two 
examples, would accept goods on fuch terms, 
and focial comfort would be proportionably im-» 
paired. 

On the other hand, when the bailee alone is 
benefited or accommodated by his contraft, it is 
pot only reafonable, that he, who receives the 
benefit, Jhould bear the burden, but, if he were 
not obliged to be more than ordinarily careful, 
and bound to anfwer 6ven for fiight negleft, 
few men (for a^ts of pure generofity and friend- 
fliip are not here to be fuppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confequently be 
loft in civil fociety. 

This diftindion is conformable not only to 
natural reafon, but alfo, by a fair prefumption, 
to the intention of the parties, which conftitutes 
the genuine law of all contracts, when it con- 
travenes no maxim of morals or good govern- 
ment; but, when a different intention is ex- 
prejfed, the rule (as in devifes) yields to it; and 
a bailee without benefit may, by a fpecial under- 
taking, make himfelfliable for or<//«ury, or flight, 
negle£t, or even for inevitable accident: hence, as 
an agreement, that a man may fafely be dijhonejt, is 
repugnant to decency find morality, and, as no 
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man fhall be prefumed to bind himfelf againft 
irrejijiihle force , it is a juft rule, that every bailee 
is rerponfible for frauds even though the contrary 
be ftipulated,^but that no bailee is refponfible 
for accident, unlefs it be moft exprefsly fo agreed. 

The plain elements of natural law, on the fub- 
je£t of refponfibility for negle6t, having been 
traced by this Ihort analyfis, I come to the fe- 
cond) or hijlorical, part of my eflay ; in which 
I (hall demonftrate, after a few introduftory re- 
marks, that a perfect harmony fubfifts on this 
interefting branch of jurifprudence in the codes 
of nations moft eminent for legal wifdom, par- 
ticularly of the Romans and the English. 

Of all known laws the moft ancient and ve- 
nerable are thofe of the Jews; and among the 
Mofaick inftitutions we have fome curious rules 
on the very fubjeft before us ; but, as they are 
not numerous enough to compofe a fyftem, it 
will be fufficient to interweave them as wc go 
along, and explain them in their proper places : 
for a fimilar reafon, I fhall fay nothing here of 
the Attick laws on this title, but fhall pro- 
ceed at once to that nation, by which the wif- 
dora of Athens was eclipfed, and her glory 
cxtinguifhed. 

The decifidns of the old Roman lawyers, col- 
lected and arranged in the fixth century by the 
order of Justinian, have been for ages, and in 
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ibme degree ftill are, in bad odoUr among Efi- 
glijhmen : this Is an honeft prejudice, and flows 
from a laudable foutce ; but a prejudice, moft 
certainly, it is, and, like all others, may be carried 
to a culpable excels. 

The conftitution of Rome was originally ex- 
cellent; but, when it was fettled^ as hiftorians 
Write, by Augustus, or^ in truer words, when 
that bafe dilTembler and cold-blooded alTaffin C. 
OSiavius gave law to millions of honefter, wifer, 
and braver men than himfelf by the help of a 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the lex regia^ which concen- 
trated in the prince all the powers of the ftate 
both executive and legillative, was a tyrannous 
ordinance, with the name only, not the nature, 
of a law*; had it even been voluntarily conceded, 
as it was,in truth forcibly extorted, it could not 
have bound the fans of thofe who confented to 
it ; for “ a renunciation of perfonal rights, efpe- 
“ dally rights of the higheft nature, can have 
“ no operation beyond the perfons of thofe, who 
“ renounce them.’' Yet, iniquitous and odious 
as the fettlement of the conftitution was, Ul- 
PiAN only fpoke in conformity to it, when he 
faid that “ the will of the prince had the foifcc 

D. I. 4. I. 
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“ of law y that is, as he afteiWards explains 
himfelf, in the Roman empire for he neither 
meaned, nor could be mad enough to mean, that 
the propofition was juft or true as a general 
maxim. So congenial, however, was this rule 
or fentence, ill underftood and worfe applied, to 
the minds of our early Norman kings, that 
fomeof them, according to Sir John Fortescue, 
“ were not pleafed with their own laws, but ex- 
“ erted themfelves to introduce the civil laws 
“ of Rome into the government of England*;” 
andfo hateful was it to our fturdy anceftors,that,if 
John of Salisbury be credited, “ they burned 
“ and tore all fuch books of civil and canon law 
“ as fell into their handsf but this was intem- 
perate zeal ; and it would have been fufficient to 
improbate the publick, or conjiitutional, maxims 
of the Roman imperial law, as abfurd in them- 
felves as well as inapplicable to our free govern- 
ment, without rejediing the whole fyftem of pri- 
vate jurifprudence as incapable of anfwering 
even the purpofe of illuftration. hAiny pofitive 
inftitutions of the Romans are demonftrated by 
Fortescue, with great force, to be far furpafled 
in juftice and fenfe by our own immemorial cuf- 
toms; and the referipts of Severus or Cara- 
CALLA, which were laws, it feems, at Rome, 

* De Laud. Leg. Angl. c. 33. 34. f Seld. in Fort. c. 33. 
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have certainly no kind of authority at JVejlmin- 
Jier\ but, in queftions of rational law, no caufe 
can be affigned, why we Ihould not lliorten our 
own labour by reforting occafionally to the wif- 
dom of ancient jurifts, many of whom were the 
moft ingenious and fagacious of men. What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remaining, in another ; and pure 
unfophifticated reafon is the fame in Italy and 
in England, in the mind of a Papinian and 
of a Blackstone. 

Without undertaking, therefore, in all in 
ftances, to reconcile Nerva with Proculus, 
Labeo with Julian, and Gaius either with 
Celsus or with himfelf, I fhall proceed to ex- 
hibit a fummary of the Roman law on the fub- 
jed: of refpoti/lbility for 7iegledt, 

The two great fources, whence all ^he deci- 
fions of civilians in this matter muft be derived, 
are two laws of Ulpian; the firft of which is 
taken from his work on Sabinus, and the fecond 
from his tra<ft on the Edidl : of both thefe laws 
I fhall give a verbal tranflation according to my 
apprehenfion of their obvious meaning, and fhall 
then ftate a very learned and interefting contro- 
verfy concerning them, with the principal argu- 
ments on each fide, as far as they tend to eluci- 
date the queftion before us. 

“ Some contrads, fays the great writer on Salifius , 
z 2 
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“ make the party refponfible for deceit only; 
“ fome, for both deceit and neglect. No- 
“ thing more than rejpon/ibility for deceit is 
“ demanded in deposits and possession at 
“ will; both deceit and neglect are in~ 
“ hihited in commissions, lending for 
“ USE, custody after sale, taking in 
“ pledge, HIRING; alfo in PORTIONS, GUAR« 
“ dianships, voluntary work: (among 
“ thefe SOME require even more than ordinary 
“ diligence). Partnership and undi- 
“ VIDEO property xmkQ the partner and joint- 
proprietor anfwerable for both deceit and 
“ negligence*,’' 

^ In contrafts, fays the fame author in his 
“ other work, we are fometimes refponfible for 
“ deceit; alone ; fometimes, for neglect 
“ also; for deceit only in deposits; be- 
“ caufe, fmce no benefit accrues to the de- 
“ pofitary, he can juftly be anfwerable for no 
“ more than deceit; but, if a reward hap- 
“ pen to be given, then a refponjibility for ne- 
“glect also is required; or, if it be agreed 

Cotitraftus quldam dolum malum duntaxat recipiuntj 
quidam, etDOLUM et culpam. Dolum tantum depositum 
et precarium; dolum et culpam, mandatum, commo- 
DATUM, venditum, pignori acceptum, locatum j item 
dotisdatio, tutel.®, kegotia gesta: (in his QjJiDAMet 
DILIGENTIAM)* SoCIETAS et rerum COMMUNIO Ct DOLUM 
ET CULPAM recipit* -D. 50. 17. 23. 
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at the time of the contrail, that the depofitary 
fhall anfwer both for neglect and for acci- 
*‘dent: but, where A benefit accrues to 
“ both parties, as in keeping a thing 
“ SOLD, as in hiring, as in portions, as in 
“ PLEDGES, as in partnership, both de- 
“ CEiT and neglect make the party liable. 
** Lending for use, indeed, is for the moft 
“ part BENEFICIAL to the borrower only; 

and, for this reafon, the better opinion is that 
“ of Qj_Mucius, who thought, that he fhould 
“ be refponfible not only for neglect, but 
“ even for the omiflion of more than ordinary 

“ DILIGENCE*.” 

One would fcarce have believed it poflible, 
that there could have been two opinions on laws 
fo perfpicuous and precife, compofed by the fame 
writer, who was indubitably the bell expofitor 

* In contraftlbus interdum do lum solum, interdum et 
CULPA M, pra'ftamusj dolum in deposito; nam, quia 
NULLA UTILITAS cjus verfatuE, apud qutrn deponitur, me- 
rito DOLUS prxftatur solus; nift fortd ct merges accefiit, 
tunc eiiim, ut eft et conftitutum, etiam culpa exhibetur; 
aut, fi hoc ab initio conveuit, ut et culpAm et pericui.um 
prseftet is, penes quern deponitur: fed, ubi utriusque uti- 
LTTAS vertitur, ut in empto, ut in log a to, ut in dote, ut 
in PiGNORE, ut in sogietate, et dolus et cui.pa prxftatur. 
CoMMODATUM autem plerumque solam utilitatem con- 
tinet ejus, cui commodatur; et ideo verior eft Q^Mucii 
fententia exiftimantis et culpam g^rxftandam et diligen- 
TiAM. D. 13. 6. 5. a. 



342 


THE LAW 


of his own dodlrine, and apparently written in 
illuftration of each other ; the firft comprifmg 
the rule, and the fecond containing the reafon of 
it: yet the fmgle paflage extracted from the 
book on Sabinus has had no fewer than twelve 
particular commentaries in Latin*, one or two 
in Greek'\, and feme in the languages of 

Europe, befides the general expofitions of that 
important part of the digeft, in which it is pre- 
ferved. Moft of thefe I have perufed with more 
admiration of human fagacity and induftry than 
either folid inftrudtlon or rational entertainment j 
for thefe authors, like the generality of commen- 
tators, treat one another very roughly on very little 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
paffages, which have any obfeurity in the words 
or the fenfe of them. Camp an as, indeed, who 
was both a lawyer and a poet, has turned the 
lirft law of Ulpian into Latin hexameters ; and 
his authority, both in profe and verfe, confirms 
the interpretation, which I have juft given. 

The chief caufes of all this perplexity have 
been, firft, the vague and indiftin£l manner in 
which the old Roman lawyers, even the moft 

*Boceru-, Campanus, D’avezan, Del Rio, Le Conte, 
Rittershusius, Giphanius, J. Godefroi, and others. 

f 'Ihe fcholium on Harmempulus, 1. 6. tit. de Reg. Jur, 
ji. 15. may be confidered as a commentary on this law. 
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eminent, have written on the fubje(^; fecondly, 
the loofe and equivocal fenfe of the words di- 
LiGENTiA and CULPA; laftly and principally, 
the darknefs of the parenthetical claufe iw his 
QUJDAM ET DiLTGENTiAM, which has pro- 
duced more doubt, as to its true reading and lig- 
nification, than any fentence of equal length in 
any author Greek or Lathi. Minute as the 
queftion concerning this claufe may feem, and 
dry as it certainly is, a fhort examination of it 
appears abfolutely neceflary. 

The vulgate editions of the pandeds, and the 
manufcripts, from which they were printed, ex- 
hibit the reading above fet forth; and it has ac- 
cordingly been adopted by Cujas, P. Faber, 
Le Conte, Donellus, and mojl others, as giv- 
ing a fenfe both perfpicuous in itfelf and con- 
fiftent with the fecondlaw; but the Florentine 
copy has quidem, and the copies, from which 
the Bafilicci were tranflated three centuries after 
Justinian, appear to have contained the fame 
word, fmce the Greeks have rendered it by a 
particle of fimilar import. This variation in 
a fingle letter makes a total alteration in the 
whole dodrine of Ulpi an; for, if it be agreed, 
that diligentia means, by a figure of fpcech, a 
more than ordinary degree of diligence ^ the com- 
mon reading will imply, conformably with the 
fecond law before cited, that “ some of thepre- 
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“ ceding contrads demand that higher degree 
but the reading will denote, in con- 

tradidion to it, that “ all of them require more 
“ th# ordinary exertions.’* 

It is by no means my defign to depreciate the 
authority of the venerable manufcript preferved 
at Florence; for, although few civilians, I be- 
lieve, agree with Pqlitian, in fuppofing it to 
be one of the originals, which were fent by 
yujiiman himfelf to the principal towns of 
Italy^, yet it may pojjibly be the very book, 
which the Emperor Lotharius II. is Jaid to 
have found at Amalfi about the year 1 1 30, and 
gave to the citizens of Pisa, from whom it was 
taken, near three hundred years after, by the 
Florentines, and has been kept by them with fu- 
perftitious reverence f : be that as it may, the 
copy deferves the higheft refped; but, if any 
proof be requifite, that it is no jaultlejs tranfcript, 
we may oblerve, that, in the very law before us, 
cfccedunt is erroneoufly written for accidunt; and 
the whole phrafe, indeed, in which that word 
occurs, is different from the copy ufed by the 
Greek interpreters, and conveys a meaning, as 
Bocerus and others have remarked, not fup- 
portable by any principle or analogy. 

* Epift. X. 4. Mifcell. cap. 41. See Gravina,Hb. t. $ 141. 

t Taurelli, Prxf. ad Pand. Florent 
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This, too, is indifputably clear; that the fen- 
tence in bis qijidem et diligentiau, is ungram-» 
matical, and cannot be conftrued according to the 
interpretation, which fome contend for. What 
verb is underftood? Recipiunt. What n6un? 
ContradtCcs. What then becomes of the words in 
bis, namely cojitradlihis, unlefs in fignify among? 
And, in that cafe, the difference between qui- 
DEM and QuiDAM vanifhes; for the claufe may 
ftill import, that “ among the preceding con- 
trafts (that is, hi some of them), more than 
ufual diligence is exafted in this fenfe the 
Greek prepofition feems to have been taken by 
the fcholiaft on Harmenopulus; and it may 
here be mentioned, that diligentia, in the nomi- 
native, appears in fome old copies, as the Greeks 
have rendered it; but Accursius, Del Rio, 
and a few others, confider the word as implying 
no more than diligence in general, and diftinguifli 
it Into various degrees applicable to the feveral 
contrads, which Ulpian enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, in his contradtibus qui- 
dam jurifconfulti et diligentiam requiruntf 
but this interpretation, if it could be admitted, 
would entirely deftroy the authority of the 
claufe, and imply, that Ulpian was of a dif- 
ferent opinion. As to the laft conjedure, 
that only certain cafes and circunfances are 
pieaned by the word QifiDAM, it fcarce de- 



346 


THE LAW 


ferves to be repeated. On the whole, I ftrongly 
incline to prefer the vulgate reading, efpecially 
as it is not conjeftural, but has the authority of 
manufcripts to fupport it ; and the miftake of a 
letter might ealily have been made by a tran- 
fcriber, whom the prefaces, the epigram pre- 
fixed, and other circumftances, prove to have 
been, as Taurelli himfelf admits, a Greeks— ~- 
Whatever, in (hort, be the genuine words of 
this much-controverted claufe, I am perfuaded, 
that it ought by no means to be drained into an 
inconfiftency with the Jecond law ; and this has 
been the opinion of mojt foreign jurifts from Azo 
and Alciat down to Heineccius and Huberj 
who, let their difTenfion be, on other points, 
ever fo great, think alike in diftinguifliing three 
degrees of negle6l, which we may term grofs, 
ordinary, and Jlight, and in demanding refpon- 
fibility for thofe degrees according to the rule 
before expounded. 

The law then on this head, which prevailed 
in the ancient Roman empire, and dill prevails 
in Germany, Spain, France, Italy, Holland, con- 
dituting, as it were, a part of the law of nations, 
is in fubdance what follows. 

Grofs neglect, lata culpa, or, as the Roman 
lawyers mod accurately call it, dolo proximo, is 
in pradlice confidered as equivalent to dolvs, 
or FRAUD, itfelfj and confids, according to the 
bed interpreters, in the omijfion of that care. 
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•which even inattentive and thoughtlefs men never 
fail to take of their own property: this fault they 
juftly hold a violation of good faith. 

Ordinary negle(5l, levis culpay is the want of 
that diligence, which the generality of mankind 
ufe in their own concerns ; that is, of ordinary 
care. 

Slight neglcft, levijpma culpa, is the omijion 
of that care, which very attentive and vigilant 
perfons take of their own goods, or, in other 
words, of very exaSl diligence. 

Now, in order toafeertain the degree of neg- 
left, for which a man, who has in his pofleffion 
the goods of another, is made refponfiblc by his 
contra6f, either exprefs or implied, civilians efta- 
blilh three principles, which they deduce from 
the law of Ulpian on the EdiSl ; and here it 
may be obferved, that they frequently diftinguilh 
this law by the name of Si ut certo, and the 
other by that of ContraBus* ; as many poems 
and hiftories in ancient languages are denomi- 
nated from their initial words. 

Firft: In contrads, which are beneficial folely 
to the owner of the property holden by another. 

Or 1. 5. § 2. iF. Ctmmod. and 1. 23. fF. de reg. jur. In- 
ftead of ff, which is a barbarous corruption of the initial let- 
ter of ’rta.vSUlai, many write D, for Digf, with more clearnefs 
and propriety. 
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no more is demanded of the holder than 
faiths and he is cbuiequently rcfponfible for 
nothing lefs than grofs negledt : this, therefore, 
is the general rule in deposits; but, in regard 
to COMMISSIONS, or, as foreigners call them, 
mandates, and the implied contrad: negotiorum 
gejlorum, a certain care is requihtc from the 
nature of the thing ; and, as good faith itfelf de- 
mands, that fuch care be proportioned to tho 
exigence of each particular cafe, the law pr,:- 
fumes, that the mandatary or commiifioner, and, 
by parity of reafon, the negotiorum gejior, en- 
gaged at the time of contracting to ule a degree 
of diligence adequate to the performance of tht 
work undertaken *• 

Secondly: In contracts reciprocally hsaedcial 
to both parties, as in thofe of sale, hiring, 
PLEDGING, PARTNERSHIP, and the contraCt 
implied in joint-property, fuch care is ex^ 
aCled, as every prudent man commonly takes of 
his own goods-, and, by confequence, the vendor, 
the hirer, the taker in pledge, the partner, 
and the co-proprietor, are anfwerable for ordinary 
negleCt, 

Thirdly: In contracts, from which a benefit 
accrues only to him, who has the goods in his 

* SponJet diltgentiam, fay the Roman lawyers, gertndt nego- 
ito parm. 
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cuflody, as in that of lending for use, an 
extraordinary degree of care is demanded ; and 
the borrower is, therefore, telponfiblc for Jlight 
negligence. 

This had been the learning generally, and 
almoft unanimoufly, received and taught by the 
doctors of Roman law j and it is very remark- 
able, that even Antoine Favre, or Faber^ 
who was famed for innovation and paradox, 
who publilhed two ample volumes De Erroribns 
Interpretumy and whom Gravina juftly calls 
the boldeji of expofitors and the keeneji adverfary 
of the praSiifers*, difcovered no error in the 
common interpretation of two celebrated laws, 
which have fo direct and fo powerful an in- 
fluence over focial life, and which he mull re- 
peatedly have 'confidcred : but the younger 
Godefroi of Geneva, a lawyer confefledly of 
eminent learning, who died about the middle of 
the laftcenturv, left behind him a regular com- 
mentary on the law ContraBiis, in which he 
boldly combats the fentiments of all his prede- 
ceflbrs, and even of the ancient Romans, and 
endeavours to fupport a new lyftem of his 

OW'D. 

He adopts, in the firft place, the Florentine 
reading, of which the (ludent, I hope, has 


* Orig. Jur. Gv. lib. i. $ 183. 
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formed by this time a decided opinion from a 
preceding page of this eflay. 

He cenfures the rule comprifed in the law 
St ut certo as weak and fallacious, yet admits, 
that the rule, which He condemns, had the 
approbation and fupport of Modestinus, of 
Paulus, of Africanus, of Gaius, and of the 
great Papinian himfelf; nor does he fatisfac- 
torily prove the fallacioufnefs^ to which he ob- 
jects, unlefs every rule be fallacious, to which 
there are Ibme exceptions. He underftands by 
DiLiGENTiA that Care, which a very attentive 
and vigilant man takes of his own property; 
and he demands this care in all the eight con- 
trafls, which immediately precede the difputed 
claufe: in the two, which follow it, he requires 
no more than ordinary diligence. Pie admits, 
however, the three degrees of negledt above 
ftated, and ufes the common epithets levis and 
levijjima ; but, in order to reconcile his fyftem 
with many laws, which evidently oppofe it, he 
aferibes to the old lawyers the wildcft mutability 
of opinion, and is even forced to contend, that 
Ulpian himfelf muji have changed his mind. 

Since his work was not publilhed, I believe, 
in his life-time, there may be reafon to fufpe^l, 
that he had not completely fettled his own mind ; 
and he concludes, indeed, with referring the 
dccifion of every cafe on this head to that mod 
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dangerous and moft tremendous power, the dif- 
cretion of the judge* ** . 

The triple divifion of negledls had alfo been 
highly cenfured by fome lawyers of reputation. 
Zasius had very juflly remarked, that neglefts 
differed in degree, but not in fpecies adding, 
“ that he had no objedtion to ufe the words 
“ levis and levijjima, merely as terms of pradllce 
adopted in courts, for the more eafy diftindfion 
** between the different decrees of care ex- 

O 

** adted in the performance of different con- 
** tradfs'l':” but Donellus, in oppofition to 
his mafter Duaren, infifted that levis and levif- 
fma differed in found only, not in fenfe ; and 
attempted to prove his affertion triumphantly 
by a regular fyllogifmif; ; the minor propofitioii 
of which is railed on the figurative and inaccu- 
rate manner, in which pofitives are often ufed 
for fuperlatives, and converfely, even by the 
befl; of the old Roman lawyers. True it is, that, 
in the law Contradlus, the divifion appears to be 

* ‘‘ Ego cert^ hac in re cenfentibus accedo, vix quidquam 

** generalius definiri pofle ; remque hanc ad arhitrium judids^ 
“ prout res eft, referendam.'' p. 14 1. 
f TjkS. Singul. Refp, lib. i. cap. 2. 

J “ Quorum definitiones ecedem funt, ea inter fe funt 
eadem; levis autem culpse et levijfima una et eadem defi- 
‘‘ nitio ell; utraque igitur culpa eadem/* Comm. Jur. Civ. 
lib. xvi. cap. 7. 
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two-fold only, DOLUS and culpa ; which differ 
in fpecieSi when the firft means aSiual fraud and 
malice^ but in degree merely, when it denotes 
Do more than grofs negleSi ; and, in either cafe^ 
the fecond branch, being capable cf more and 
iefs. may be fubdivided into ordinary flight \ 

a fubdivifion, which the law Si ut certo obvioufly 
retjuires : and thus are both laws perfedlly re-^ 
conciled* 

We may apply the fame reafoning, change 
ing what fhould be changed, to the triple di- 
vifion of diligence', for, when good faith is con- 
fidered as implying at leaft the exertion of fight 
attention, the other branch. Care, is fubdivi- 
fible into ordinary and extraordinary j which 
brings us back to the number of degrees already 
cftablifhed both by the analylis and by autho- 
rity. 

Nevcrthclefs, a fyftem, in one part entirely 
new, w'as broached in the prefent centurj' by an 
advocate in the parliament of Paris, who may, 
probably, be now living, and, poffibly, in that 
profeffional ftation, to which his learning and 
acutenefs juftly entitle him. I fpeak of M. Le 
Brun, who publifhed, not many years ago, 
an on Refponfbility for NegleSi* , which he 


* Ejjai fur la Prejlation des Fautes, ^ Paris, che* Sattgfain, 
1764. 
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had nearly finifhed, before he had feen the com- 
mentary of Godefrci, and, in all probability, 
without ever being acquainted with the opinion 
of Donellus. 

This author fharply reproves the trip/e divi- 
fion of negledls, and feems to difregard the rule 
concerning a benefit arifing to iot/t, or to one, of 
the contra^ing parties ; yet he charges Godefroi 
with a want of due clearnefs in his ideas, and 
with a palpable mifinterpretation of feveral 
laws. He reads in his quid%m et diligentiam j 
and that with an air of triumph j infinuating, 
that quidhtn was only an artful conje6lure of 
Cujas and Le Conte, for the purpofe of eftablifh- 
ing their fyftem ; and he fupports his own read- 
ing by the authority of the Basilica j an autho- 
rity, which, on another occafion, he depreciates. 
He derides the abfurdity of permitting negligence 
in any contradl, and urges, that fuch permifjion, 
as he calls it, is againll: exprefs law: “ now, 
“ fays he, where a contra6f is beneficial to both 
“ parties, the dodlors permit Jlight negligence, 
“ which, how flight foever, is ftill negligence, 

and ought always to be inhibited.” He 
warmly contends, that the Roman laws, pro- 
perly underftood, admit only two degrees of di- 
ligence; one, meafured by that, which a provi- 
dent and attentive father of a family ules in his 
own concerns; another, by that care, which 
VOL. VI. A A 
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the individual party^ of whom it is required, k 
accujiomed to take of bis own pojfejjions'y and he, 
very ingenioufly, fubftitutes a new rule in the 
place of that, which he rejedls j namely, that, 
tvhen the things in quejiion ai‘e the sole property 
of the perfon^ to whom they mu/i be rejioredy the 
holder of them is obliged to keep them with the 
degree of diligence; whence he decides, that 
a borrower and a hirer zxq refponfible for precifely 
the fame negle£t ; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in refpe6l of care, with a man, 
who undertakes to manage the affairs of another, 
either without his requeft, as a negotiorum gejlor, 
or zvith it, as a mandatary: “ but, fays he, when 
“ the things are the joint property of the parties 
“ contracting, no higher diligence can be required 
“ than the fecond degree, or that, which the 
“ acting party commonly ufes in bis own affairs ; 
*■* and, it is fufficient, if he keep them, as be keeps 
“ his own." This he conceives to be the dif- 
tinftion between the contracts, which pre- 
cede, and the two, which follow, the words in 
bis quidem el diligentiam. 

Throughout his work he difplays no fmal 
fagacity and erudition, but fpeaks with too mucl: 
confidence of his own decifions, and with tot 
much afperity or contempt of all other inter 
preters from Bartolus to Vinnius, 
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At the time when this author wrote# the 
learned M. Pothier was compofing fome of 
his admirable treatifes on all the different fpeciea 
of exprefs, or implied, contrasts ) and here I 
feize with pleafure an opportunity of recom- 
mending thofe treatifes to the Englijb lawyer, 
exhorting him to read them again and again ; 
for, if his great mafter Littleton has given 
him, as it muft be prefumed, a tafte for lumi- 
nous method, appofite examples, and a clear 
manly ftyle, in which nothing is redundant, no- 
thing deficient, he will furely be delighted with 
works, in which all thofe advantages are com- 
bined, and the greateft portion of which is law 
at fE ejlminjler as well as at Orleans^: for my own 
part, I am fo charmed with them, that, if my 
undilfembled fondnefs for the ftudy of jurifpru- 
dence were never to produce any greater benefit 
to the publick, than barely the introduction of 
Pothier to the acquaintance of my country- 
men, I fhould think that I had in fome meafure 
difcharged the debt, which every man, according 
to lord CoKK,ozves to his prof ejfton. 

To this venerable profeflbr and judge, for he 
had fuftained both characters with deferved ap- 
plaufe^LE Brun fent a copy of his little work; 

* Oeuvres de M. Pothier, a Paris, chez Debure : 28 vo- 
lumes in duodecimo, or 6 in ([uarto. The illuftrious author died 
in 1772. 
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dtid Mi, PoTttiku honoured it with a flidrti but 
cdmjplete, anfwer iii the form of a General Ob-^ 
fervdtwh on bis Treatifes*\ declaring, at the 
fanie time, that he would not enter into a lit&ary 
contejl, and apologizing for his fixed adherence 
to the dncie'nt fyftem, which he politely afcribes 
to the natural bias of an old man in favmr <f opi- 
nions formerly imbibed. This is the fubftance of 
his anfwer : “ that he can difcover no kind of ab- 
“ fufdity in the ufual divifion of negleSl and di- 
" ligence^ nor in the rule, by which different de- 
grees of them are applied to different con- 
“ tradts ; that to fpeak with ftridt propriety, 
“ negligence is not permitted in any contraft, 
“ but a lefs rigorous conjiruSiion prevails in fome 
than in others ; that a hirer, for inftance, is 
“ not confidered as negligent, when he takes the 
fame care of the goods hired, which the ge- 
** nerality of mankind take of their own ; that 
the letter to hire, who has his reward, muft be 
prefumed to have demanded at firft no higher 
“ degree of diligence, and cannot juftly complain 
“ of that inattention, which in another cafe might 
“ have been culpable j for a lender, who has no 
reward, may fairly exaft from the borrower 
“ that ex traordinary degree of care, which a very 

* It ii printed ;q»rt, in fourteen pages, at the end of hb 
treatife on the Marriage-eontratt, 
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“ aUettiive Perfon of bis age and quality would 
“ certainly have taken j that the diligence, which 
** the INDIVIDUAL party commonly ufes in his 
own qff'airs, cannot properly be the pbjedl of 
“judicial inquiry; for every truftee, adminillra- 
“ tor, partner, or co-proprietor, mufl: be pre- 
fumed by the court, auditors, or commiflioners, 
“ before whom an account is taken, or a diftri- 
** bution or partition made, to ufe in their oivn 
“ concerns fuch diligence, as is commonly ufed 
by all prudent men ; that it is a violation of 
“ good faith for any man to take lefs care of an- 
“ other’s property, whichhasbeenintruftedtohim, 
** than of bis own ; that, confequently, the author 
** of the new fyftem demands no more of a 
partner or a joint-owner than of a depoftary^ 
“ who is bound to keep the goods depofited as 
“ he keeps his own ; which is diredly repugnant 
“ to the indifputable and undifputed fenfe of the 
“ law ContraStus," 

I cannot learn whether M. Le Brun ever 
publiflied a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
France^ and that the old interpretation continues 
univerfally admitted on the continent both by 
theorifts and pradifers. 

Nothing material can be added to Pothier’s 
argument, which, in my humble opinion, is un- 
anfwerable j but it may not be wholly ufelefs to 
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iet do^ a few general remarks on the contro- 
verfy: particular obfervations might be malti- 
plied without end. 

The only ejfential difference between the fyf* 
terns of Godefroi and Le Brun relates to the 
two contracts, which follow the much-difputed 
claufe; for the Swifs lawyer makes the partner 
and co-proprietor anfwerablefor or dinary 
and the French advocate demands no more from 
them than common honejly : now, in this refpedt, 
the error of the fecond fyftem has been proved 
to demonftration ; and the author of it himfelf 
confefles ingenuoufly, that the other part of it 
fails in the article of Marriage-portions* , 

In regard to the divilion of neglect and care 
into three degrees or iwo^ the difpute appears to 
be merely verbal ; yet, even on this head, Le 
Brun feems to be felf- confuted: he begins with 
engaging to prove “ that only two degrees of 
“ fault are diftinguifhed by the laws of Rome," 
and ends with drawing a conclufion, that they 
acknowledge but one degree : now, though this 
might be only a flip, yet the whole tenor of his 
book eftablifhes two modes of diligence, the omif- 
fions of which are as many negleds exclufively 
of grojs neglect, which he likewife admits, for 
the culpa levijfma only is that, which he repu- 


* See p. •f I. note-, and p. ia6. 
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diales. It is true, that he gives no epjthet or 
name to the omiflion of his Jecond mode of care; 
and, I^ad he fearched for an epithet, he could 
have found no other than grofs-, which would 
have demonftrated the weaknefs of his whole 
fyftem*. 

The difquifition amounts, in fadl, to this: from 
the barrennefs or poverty, as Lucretius calls 
it, of the Latin language, the fingle word 
CULPA includes, as a generick term, various 
degrees or (hades of fault, which are fometimes 
diftinguifhed by epithets, and fometimes left 
without any diftindtion; but the Greek, which 
is rich and flexible, has a term expreflive of al- 
moft every (hade, and the tranflators of the law 
ContraSlus adlually ufe the words pV0uf*i« and 
m'lMiXua, which are by no means fynonymous, th« 
former implying a certain eafinefs of mind or 
remijfiiefs of attentioti, while the fecond imports 
a higher and more culpable degree of negli- 
gencef This obfervation, indeed, feems to fa- 
vour the fyftem of Godefroi ; but I lay no great 

* See pages 32. 73. 74- M9- 

I Bafdica, ^, 3, 23. See Demojth. 3 Phil. Rt'i/k^s edit. I. 
II2» 3. For levijjima culpa^ which occurs but once in the 
whole body of Roman law, feems the proper word in 

Grujtk; and it is aftually fo ufed in the Baftlica^ 3. 5. where 
mention }s made of the AquUian law, in qtWy fays Ulpian, it 
levijjima culpa venit, D. 9# 2. 44. 
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ftrcfsi^ thc mere words of the tranflation, as I 
cannot^fuade myfelf, that the Greek jurifts un- 
der Basilius and Leo were perfedly acquainted 
with the niceties and genuine purity of their lan- 
guage; and there are invincible reafons, as, I 
hope, it has been proved, for rejecting all fyftems 
but that, which PoTHiERhas recommended and 
illuftrated. 

I come now to the laws of our own country, 

in which the fame diftindions and the fame 
I 

rules, notwithftanding a few clafliing authorities, 
will be found to prevail; and here I might pro- 
ceed chronologically from the old eft Tear-book or 
Treatije to the lateft adjudged Caje'y but, as there 
would be a moft unpleafing drynefs in that me- 
thod, I think it better to examine feparately every 
diftindt fpecies of bailment, obferving at the fame 
time, under each head, a kind of hiftorical order. 
It muft have occurred to the reader, that I might 
calily have taken a wider field, and have extend- 
ed my inquiry to every poffible cafe, in which a 
man pojfejfesjor a time the goods of another] but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubjedl, I Ihould 
at laft be compelled, as it frequently happens, by 
accident or want of leifure, to leave the whole 
work unfinifhed: it will be fufficient to remark, 
that the rules are in general the fame, by what- 
ever means the goods are legally in the hands of 
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the pofleflbr, whether by delivery from the 
owner, which is a proper bailmcTit, or from any 
other perfon, by finding*, or in confequence of 
fome diftincfl contrail. 

Sir John Holt, whom every Englijbmm 
Chould mention with refpeit, and from whom no 
Englijb lawyer ftiould venture to diflcht without 
extreme diffidence, has taken a comprehenfive' ' 
view of this whole fubjeil in his judgment on 
a celebrated cafe, which ffiall foon be cited at 
length ; but, highly as I venerate his deep learn- 
ing and fingular fagacity, I fliall find myfclf con- 
ftrained, in fome few inftances, to differ from 
him, and ffiall be prefuinptuous enough to offer 
a corredion or two in part of the dodrine, 
which he propounds in the courfe of his argu- 
mentf. 

His divifion of bailments into fix forts ap- 
pears, in the firft place, a little inaccurate; 
for, in truth, his JiJtb fort is no more than a 
branch of his thirf and he might, with equal 
reafon, have added a feventh, fince the fifth is 
capable of another fubdivifion. I acknowledge, 
therefore, but five fpecies of bailment ; which I 
fliall now enumerate and define, with all the 

* Do£t. and Stud. dial. 2. ch. 38. Lord Raym. 909. 917. 
See Ow. 141. 1 Leon. 224. i Cro. 219. Mulgravt and 
Ogdtit . 

Lord Raym. 912. 
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Latin names, one or two of which lord Holt 
has omittedi i. Depositum, which is a naked 
bailment, without reward, of goods to be kept 
for the bailor. 2. Manoatum, or co»?m/^ow; 
when the mandatary undertakes, without recom- 
pence, to do Jome a£t about the things bailed, or 
fimply ic^ carry them; and hence Sir Henry 
Finch divides bailment into txvo forts, to keep^ 
and to employ*. 3. Gommodatum, or loan 
forufei when goods are bailed, without pay, to 
be ufed for a certain time by the bailee. 4. 
PiGNORi ACCEPTUM; when a thing is bailed 
by a debtor to his creditor in pledge^ or as a fe- 
curity for the debt. 5. Locatum, or hiring, 
which is always for arezvard', and this bailment 
is either, i. locatio m, by which the hirer gains 
the temporary ufe of the thing ; or, 2. locatio 
operis faciendi, when zvork and labour, or care 
and pains, are to be performed or beftowed on 
the thing delivered: or, 3. locatio operis marium 
vehendarum, when goods are bailed for the pur- 
pofe of being carried from place to place, either 
to a publick carrier, or to a private perfon. 

I. The moft ancient cafe, that I can find in 
our books, on thedofkrine of Deposits (there 
were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in 


* Law', b. 2. ch. 18. 
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the eighth of Edward II. and is abridged by 
Fitzherbert*. It may be called Bonion’s 
cafe, from the name of the plaintiff, and was, in 
fubftance, this : An a61ion of detinue was 
brought for feds, plate, and jewels, and the de- 
fendant pleaded, “ that the plaintiff had bailed 
“ to him a cheft to be kept, which cheft was 
“ locked] that the bailor himfelf took away the 
key, without informing the bailee of the contents] 
“ that robbers came in the night, broke open 
the defendant’s chamber, and carried off the 
“ cheft into the fields, where they forced the 
lock, and took out the contents^ that the defend- 
“ ant was robbed at the fame time of his own 
“ goods.” The plaintiff replied, “ that the 
“ jewels were delivered, in a cheft not locked, to 
“ be reftored at the pleafure of the bailor,” and 
on this, it is faid, ijfue was joined. 

Upon this cafe lord Holt obferves, “ that 
“ he cannot fee, whv the bailee Ihould not be 
“ charged with goods in a cheft as well as with 
“ goods out of a cheft; for,” fays he, “ the 
“ bailee has as little power over them, as to any 
“ benefit that he might have from them, and as 
“ great power to defend them in one cafe as 
“ in the other-j-.” The very learned judge waS' 


* Mayn. Edward II. 275. Fitz. Abr. tit. Detinue, 59. 
f Lord Raym. 914, 
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diflatisfied* wc fee, with Sir Edward Cok^’a 
reafon, that, when the jewels were locked up 
in a chell, the bailee was not, in fa6t, trufted 
** with them*.” Now there was a diverfity of 
opinion, upon this very point, among the great- 
eft "lawyers of Rome I for “ it was a queftion, 

“ whether, if a box fealed up had been depofited, 

“ the box only ihould be demanded in the ac- 
“ tion, or the clothes, which it contained, Ihould 
“ alfo befpecified; and Thebatius iniifts, that 
“ the box only, not the particular contents of it, 

** muft be fued for; unlefs the things were pre- 
“ vioufly Ihewn, and then depofited: but Labeo 
“ aflert8,that he, who depofits the box, depofits the 
“ contents of it; and ought, therefore, to demand 
“ the clothes themfelves. What then, if the depo- 
fitary was ignorant of the contents ? It feems to 
make no great difference, fince he took the 
“ charge upon himfelf; and I am of opinion, 

“ fays Ulpian, that, although the box was 
fealed up, yet an aflion may be brought for 
“ what it containedf This relates chiefly 
to the form of the libel ; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, on^i, from their nature^ to be 
kept with peculiar care under lock and key : it . 


* 4 Rep. 84. 


f D. i<5. 3 . 1 . 41 . 
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would, therefore, be grofs negligence iii a depo- 
fitary to leave fuoh a depofit in an open anti- 
chamber, and ordinary negleil, at leaft, to let 
them remain on his table, where they might 
polfibly tempt his fervants ; but . no man can 
proportion his care to the nature of things, with- 
out knowing them: perhaps, therefore, it would 
be no more than flight negletSl, to leave out of a 
drawer a box or cafket, which was neither known, 
nor could juftly be fufpe6:ed,to contain diamonds; 
and Domat, who prefers the opinion of Tre- 
BATius, decides, “ that, in fuch a cafe, the de- 
“ pofitary would only be obliged to reftore the 
“ calket, as it was delivered, without being re- 
“ fponfible for the contents of it.” I confefs, 
however, that, anxioufly as I wilh on all occa- 
fions to fee authorities refpeded, and judgment 
holden facred, Bonion's cafe appears to me 
wholly incomprehenfible ; for the defendant, 
inftead of having been grofsly negligent (which 
alone could have expofed him to an a^ftion), 
fcems to have ufed at leaft ordinary diligence; 
and, after all, the lofs was occaftoned by a bur- 
glary^ for which no bailee can be refponfible 
without a very Ipecial undertaking. The plea, 
therefore, in this cafe was good, and the replica- 
tion, idle ; nor could I ever help fufpefting a 
miftake in the laft words alii quod noni although 
Richard deWinchedon, or whoever was the 
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compiler of the table to this Year-book, makes a 
diflIn(f]iion, that,'“ if jewels be bailed to me, and 
I put them into a^cafket, and thieves rob me of 
** them in the nighUtime, Lam anfwerable ; not, 
** if they be delivered to me in a cheft Jealed 
** up which could never have been law, for 
the next oldeft cafe, in the book of AJjiJey con- 
tains the opinion of chief juftice Thorpe, 
that “ a general bailee to keep is not refponfible, 
if the goods he foleUy without his grojs ne- 
** gledt*;” and it appears, indeed, from Fitz- 
HERBERT, that the party was driven to this 
ifliie, whether the goods were taken away by 
“ robbers.’" 

By the Mofaick inftitutions, “ if a man deli- 
“ vered to his neighbour money or stuff to 
“ keepy and it was Jlolen out of his houfe, and the 
** thief could not be found, the mailer of the 
“ houfe was to be brought before the judge, and 
“ to be difcharged, if he could fwear, that he 
“ had not put his hand unto his neighbour’s 
goods-f-,’* or, as the Roman author of the Lex 
Dei tranflates it, I^ihil Je nequiter gejfijfe% ; but 
a diilindtion feeras to have been made between a 

* 29. AfT. 28. Bro. Abr. tit. Bailment, pi. 7. 

-)• Exod. xxii. 7 , 8. 

J Lib. 10. De Depofito. This book is printed in the fame 
volume with the Theodojian Code. Paris, 1586. 
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ftealing by day and a ftealing by night*; and 
“ if CATTLE were bailed and ftolen (by da)\ I 
“ prefume), the perfon, who had the care of 
“ them, was bound to make reftitution to the 
“ owner j';” for which the reafon feems to be, 
that, when cattle are delivered to be kept, the 
bailee is rather a mandatary than a depofitary, 
and is, confeqiiently, obliged to ufe a degree of 
diligence adequate to the charge: now flieep can 
hardly be ftolen in the day-time without fome 
ncgle<ft of the fliepherd ; and we find that, when 
Jacob, who was, for a long time at leaft, a 
bailee of a different fort, as he had a reward, loft 
any of the beafts intrufted to his care, Laban 
made him anfwer for them “ whether ftolen by 
“ day or ftolen by nightj." 

Notwithftanding the high antiquity, as well 
as the manifeft good fenfe, of the rule, a contrary 
dodrine was advanced by Sir Edward Coke, 
in his Reports, and afterwards deliberately in- 
ferted in his Commentary on Littleton, the 
great refult of all his experience and learning; 
namely, “ that a depofitary is refponfible, if the 
“ goods be ftolen from him, unlefs he accept 
“ them fpecially to keep as bis own,'’ whence he 
advifes all depofitaries to make fuch a fpe- 

* Gen. xxxl. 39. f Exod. xxii. la. 

J Gen. xxxi. 39. 
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dal acceptance*. This opinion, fo repugnant t<i 
natural reafon and the laws of all other nations, 
he grounded partly on fome broken cafes in the 
Year-books, mere converfations on the bench, or 
loofe arguments at the bar; and partly on South- 
cote’s cafe, which he has reported, and which 
by no means warrants his dedudion from it. 
As I humbly conceive that cafe to be law, though 
the dodtrine of the learned reporter cannot in all 
points be maintained, I Ihall offer a few remarks 
on the pleadings in the caufe, and the judgement 
given on them. 

SouTHCOTE declared in detinue, that he had 
delivered goods to Bennet, tobeby him safely 
kept: the defendant confelTed such delivery, 
but pleaded in bar, that a certain perfon stole 
them out of his pofleflion ; the plaintiff replied, 
protefling that he had not been robbed, that the 
perfon named in the plea was a servant of the 
defendant, and demanded judgement; which, on 
a general demurrer to the replication, he ob- 
tained. ‘‘ The reafon of the judgement, fays lord 
Coke, was, becaufe the plaintiff had delivered 
the goods to be safely kept, and the defend- 
“ ant had taken the charge of them upon him- 
felf, by accepting them on such a delivery.” 
Had the reporter flopped here, I do not fee 

* 4 Rep. 83. b. I Inft. 89. a. b. 
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\vhat poffible objedlion could have been made; 
but his exuberant erudition boiled over, and pro- 
duced the frothy conceit, which has occafioned 
fo many reflexions on the cafe itfelf ; namely, 
“ that to KEEP and to keep safely are one and 
the fame thing;” a notion which was denied to 
be law by the whole court in the time of chief 
juftice Holt*. 

It is far from my intent to fpeak in deroga- 
tion of the great commentator on Littleton; 
fince it may truly be aflerted of him, as Quin- 
tilian faid of Cicero, that an admiration of 
bis works is a fare mark of fame proficiency in the 
Jludy of the law; but it muft be allowed, that 
his profufe learning often ran wild, and that ho 
has injured many a good cafe by the vanity of 
thinking to improve them. 

The pleader, who drew the replication in 
Southcote’s cafe, muft have entertained an 
idea, that the blame w^as greater, if a fervant of 
the depofitary ftole the goods, than if a mere 
Jlranger had purloined them ; fince the defendant 
ought to have been more on his guard againft 
a perfon, who had fo many opportunities of 
ftealing ; and it was his own fault, if he gave 
thofe opportunities to a man, of whofe honefty 
he was not morally certain : the court, we find, 

* Lord Raym. 911. margin. 
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rejeded this diftindion, ,and alfo held the repli-, 
cation informal, but agreed, that no advantage 
could betaken on & general demurrer of fuch in- 
formality, and gave judgement on the fubftan- 
tial badnefs of the plea*. If the plaintiff, in- 
ftcad of replying, had demurred to the plea 
in bar, he might have infilled in argument, 
with reafon and law on his fide, “ that, although 
‘‘ a general bailee to keep be refponfible for 
“ GROSS negled only, yet Bennet had, by a 
/pedal acceptance, made himfclf anfwerable 
“ for ORDINARY negled at lea/', that it was 
“ ordinary negled, to let the goods be /olen out 
“ of his pofleffion, and he had not averred, that 
“ they were ftolcn ivithout his dt/ault ; that he 
■“ ought to have put them into a fafe place, ac- 
“ cording to his undertaking, and have kept 
“ the key of it himfelf; that the /pedal bailee 
“ was reduced to the clafs of a conductor operis, 

or a workman Jor hire ; and that a tailor, to 
“ whom his employer has delivered lace for a 
“ fuit of clothes, is bound, if the lace hc /oloi, 
“ to refiore the value of ill'.” This reafoning 

* I Cro. 815. 

i Alia eft furti ratio; id efiitn mn cafuiy fed levl culpa ^ 
ferme afcribitur.” Gothofr, Comm, in L. Contractu, 145^ 
See D. 17. 2. 52* 3.^whcre fays the annotator, “ Advcrfus 
latrones parum prodeft cuftodia ; advcrfusy'^/m// prodcil'e po- 
teft, ft qulfi advigikt.” See alfo PoTii. Contrat de Loua^e^ n^ 
429. and Lontrat de Pret a ufagCy n, 53. So> by juftice Cot^ 
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ivould not have been juft, if the bailee had 
pleaded, as in Bonion’s cafe, that he had been 
robbed by 'violence, for no degree of care can in 
general prevent an open robbery: impetus prce- 
donum^{a.j& Ulpian, <7 nuUo pr a jlantur. 

Mr. Juftice Powell, fpeaking of South- 
cote’s cafe, which he denies to be law, admits 
that, “ if a man does undertake Jpecially to keep 
“ goods SAFELY, that is a warranty, and will 
oblige the bailee to keep them fafely againft 
M perils, w^here be has a remedy over, but not 
“ againft thofe where he has no remedy over*.” 
One is unwilling to fuppofc, that this learned 
judge had not read lord Coke’s report with at- 
tention ; yet the cafe, which he puts, is precifely 
that which he oppofes, for Ben net did under- 
take “ to keep the goods safely;” and, with 
fubmiflion, the degree of care demanded, not the 
remedy over, is the true meafure of the obliga- 
tion ; for the bailee might have his appeal of rob- 
bery, yet he is not bound to keep the goods 
againft robbers without a moll exprels agreo- 
mentf-. This, 1 apprehend, is all that was 
mcaned by St. German, when he fays, “ that, 

tefmore, “ Si jeo grantc byens a un home a garder a mon ofps, 
‘‘ fi ks byens per fon tntfgarJe font t mliles, il iera charge a moy 
“ de nitimcs les byens, mez s’il foit loibe de nulincs Ics byens^ 
“ il eft excufablc per leley.” 10 ilen. VI. 21. 

* Ld. Raym. 912. 12 Sho. pi. 166. 


n n 2 



872 


THE LAW 


if a man hax’e nothing for keeping the goods 
“ bailed, and promife, at the time of the delivery, 
“ to reftore them fafe at bis peril, he is not re- 
“ fponfible for mere cafualties^ but the rule 
extracted from this paflage, “ that a fpecial ac- 
ceptance to keep safely will not charge the 
“ bailee againft the a^ts of ivrongdoers\ to 
which purport Hobart alfo and Croke are 
cited, is too general, and mull be confined to 
ads of violence. 

I cannot leave this point, without remarking, 
that a tenant at zvill, whofe intercll, when he has 
it rentfree, the Romans called r r e c a rut m. Hands 
in a fituation exadly parallel to that of a depo- 
fitary ; for, although the contrad be for bis bene- 
fit, and, in foine inllances, for bis bcncht only, 
yet he has an intcrefi in the land till the will is 
determined, “ and, our law adds, it is the folly of 
“ the lelTor, if he do not rellrain him by a fpecial 
“ condition thence it was adjudged, in the 
Countrjs of S brezejhury s cafe, “ that an adion 
“ will not lie againt a tenant at will generaliy, if 
“ |he houfe be burned through his neglcd].;” 
but, fays juftice PoWELf., “ had the adion been 
“ founded on a fpecial undertaking, as that, in 
“ confideratiou that the lelfor would Ici him live 

* Dotl. and Stud. dial. 2. cliap. 38. 

•p Com. 135. Ld. Raym. 915. 
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“ In the houle, he would deliver it up in as good 
“ repair as it then xvas in, fuch an adtion would 
“ have been maintainable.*” 

It being then eftabliilied, that a bailee of the 
fir/l fort is anfwerable only for a fraud, or for 
grofs negledl, which Is confidered as^ evidence of 
it, and not for fuch ordinary inattentions as may 
be compatible with good faith, if the depofitary 
be himfelf a carelefs and inattentive man; a 
queftion may arife, whether, if proof be given, 
that he is, in truth, very thoughtful and vigilant 
in his own concerns, he is not bound to reftitution, 
if the depofit be loft through his negledl, either 
ordinary or fight ; and it feems eafy to fupport 
the affirmative ; fmce in this cafe the meafure of 
diligence is that, ivhich the bailee ufes in his own 
affairs. It muft however be confeifcd, that the 
charadler of the Individual depofitary cait hardly 
be an objcdl of judicial difcuffion: if he be 
fightly or even ordinarily negligent in keeping 
the goods depofited, the favourable prefuinption 
is, that he is equally ncgledful of his own pro- 
perty; but this prefuinption, like all others, may 
be repelled; and. if it be proved, for iuftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofc depofited, fuffered them to be burned, he 


Ld. Raym. 911. 
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fhall reftore the worth of them to the ownei 
If, indeed, he have time to fave only one of two 
chefts, and one be a depofit, the other his own 
property, he may juftly prefer his own; unlefs 
that contain things of fmall comparative value, 
and the other be full of much more precious 
goods, as fine linen or filks; in which cafe he 
ought to fave the more valuable cheft, and has a 
right to claim indemnification from the depofitor 
for the lofs of his own. Still farther; if he com- 
mit even a grofs neglect in regard to his own 
^ods as well as thofe bailed, by which both are 
loft or damaged, he cannot be J aid to have Violated 
good faith, and the bailor muft impute to his 
own folly the confidence which he repofed in fo 
improvident and thoughtlefs a perfon-j-. 

To this principle, that a depofitary is anfwer- 
able only for grofs negligence, there are fome ex- 
ceptions. 

Firft,asinSouTncOTE’s cafe, where the bailee, 
by a fpecial agreement, has engaged to anfwer 
for lefs: “ Si quid nominatim convenit,” fays the 
Jioman lawyer, “ vel plus vel minus in fingulis 
“ contradibus, hoc fervabitur quod initio con- 
“ venit; legem enim contradui dedit|;” but the 

* PoTH. Contrat de DepSt, n. 29. Stiernh. de Jure Sueon, 

1. 2. c. 5. 

t Braft. 99. b. Jullln. Inft. 1 . 3. tit 15. 

J L. ContraBus, 23. D. de rtg, jur. 
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opinion oFCeijSUs, thit an agreement to difpenfe 
with deceit is void, as being contrary to good 
morals and decency, has the aflent both of Ul- 
PiAN and our EngliJJj courts 'V 

Secondly; when a man fpontaneoufly and 
olFicioufly propofes to keep the goods of another, 
he may prevent the owner from intrujiing thetn 
with a perfon of more approved vigila?jce; for 
which reafoii he Likes upon bim felf according to 
Julian, the rifi of the depofit, and becomes re~ 
fponfible at leaf for ordinary negleSl^ hut not for' 
mere, cajiialtiesf . 

Where things are depofited through neceflity 
on any fudden emergence, as afire or a lliipwreck, 
M. Le Brun infifts, “ that the depolitary muft 
“ anfwer for lefs than grofs negleft, how carelefs 
“ foever ho may be in his own affairs ; fince the 
“ preceding remark, that a man, who repofescoiu 
^\Jl deuce in an improvident perfon, muft impute 

any lofs to bis own Jolly, is inapplicable to a 
“ cafe, where the depolit was not optional ; and 
“ the law ceafes with the reajhn of itif but that 
is not the only rcafon ; and, though it is an ad- • 
ditional mislortiine, for a man in extreme hafte 
and deep diftrefs to light upon a ftupid or inat- 


^ Do£t. and Stud. dial. 2. chap. 38. 
t D- 16. 33 I. 35- 
J De lu Prtjlaiion des Fautes, p. 77. 
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tentive depofitary, yet Jcari^ hardly *perfuadd#!y- 
f?lf, that iJiore than"* perfe<a; good faith is de- 
manded in this cafe, although a violation of that 

‘f 4' i' 

faith be certainly^ more criminal than in other 
cafes, and was therefore puniftied at Rome by a 
forfeiture of the double value of the goods dc- 
pofited. 

In thefe clrcurjiftances, however, a benevolent 
offer of keeping another’s property for a time 
would not, I think, bring the cafe within Ju- 
lian’s rule before-mentioned, fo as to make the 
perfon offering anfwerable for flight, or even or- 
dinary^ negligence; and my opinion isconfirrned 
by the authority of Labeo, who requires no 
more than good faith of a negotiorum geflor, when 
“ affedione coadus, ne bona mea diftrahantur, 
“ negotiis fc meis obtulerit.” 

Thirdly; when the bailee, improperly called 
a depofitary, either diredlly demands and receives 
a reward for his care, or takes the charge of goods 
in confequence of fome lucrative contrad, he be- 
comes anfwerable for ordinary negle6t; fmee, in 
truth, he is in both cafes a condiiSlor operi.s, and 
lets out his mental labour at a juft price: thus, 
■when clothes are left with a man, who is paid 
for the ufe of his bath, or a trunk with an inn- 
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to indemnify the 
owners if the goods be loft or damaged through 
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their want of ordinary circumfpedion, as if they 
were to receive a ftipvflatcd reco^ipenfe /or 
attention and pains-, but of this more fully, when 
we come to the article of hiring. 

Fourthly ; when the bailee alone receives ad- 
vantage from the depofit, as, if a thing be bor- 
rowed on a future event, and depoTited with the 
intended borrower, until t^ event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuch a depofitary mull: anlwer even 
for Jlight negligence j and this bailment, in-deed? 
is rather a loan than a depofit, ^n whatever light 
it may be confidered by the parties. S'uppofe, 
for example, that Charles, intending to appear at 
a mafked ball expefled to be given on a future 
night, requefts George to lend him a drefs and 
jewels for that purpofe, and that George, being 
obliged to- go immediately into the country, de- 
(ivcd Charles to keep the drcl's till his return, 
and, if tlie hall be given in the mean time, to 
wear it; this feems to be a regular although 
the original purpoie ot borrowing be future and 
contingent. 

Since, therefore, the two laft cafes are not, in 
ftrid; propriety, depojits, the exceptions to the 
general rule are reduced to two only; and the fe- 
cond of them, I conceive, will not be rejeded by 
the Cnglijh lawyer, although I recoiled no de- 
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cifion or di£tum exa£tJy conformable to the opi'*- 
nion of Julian. 

Clearly as the obligation to rejlore a depofit 
flows from the nature and definition of this con- 
tra61, yet, in the reign of Elizabeth, when it 
had been adjudged, confiftentiy with common 
fenfe and common honefty, “ that an aftion on 
“ the cafe lay againft a man, who had not per- 
“ formed his promife of redelivering, or deliver- 
“ ingover, things bailed to him,” that judgement 
was revcrjed', and, in the fixth year of Jamks, 
judgement for thi plaintiff was airefted in a cafe 
exadtly fimilar* : it is no wonder, that the profef- 
^on grumbled, as lord Holt fays, at fo abfurd 
a reverfal; which was itfelf moft juftly revcrfed 
a few years after, and the firft decifion folemnly 
eftablifhed'j". 

Among the other curious remains of Jltlick 
law, which philologers have colleiied, very little 
relates to the contradls, which are the fubjedl of 
this effay; but I remember to have read of De- 
mosthenes, that he was advocate for a perfon, 
with whom three men had depofited feme va- 
luable utenfil, of which they were joint-owners; 
and the depofitary had delivered it to one of 
them, of whofe knavery he had no fufpicion; 

* Yelv. 4. 50. 128. 

t 2 Cro. 667. IVheaily and Low, 
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upon which the other two brought an a6lion, 
but were nonfuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the fuit ; for, the truth not being proved, 
t)EMOSTHENEs infiftcd, that his client could not 
legally rejlore the depojit, unlefs all three propri- 
etors were ready to receive it; and this dodtrinc 
was good at Rome as well as at Athens, when the 
thing depofited was in its nature incapable of 
partition : it is alfo law, I apprehend, in Weft- 
minfter-hall*. 

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as we learn from the fti'ry of Glaucus, 
who, on confulting the oracle, received this an- 
fwer “ that it was criminal even to harbour a 
“ thought of with-holding depofited goods from 
“ the owners, who claimed themf;” and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary w'ith Justinian, 
who remarks, “ that life and wealth are only 
“ depofited with us by our creator, and, like all 
“ other depojils, mull: in due time be reftored.” 

II. Employmcntby commission wasalfoknowm 
to our ancient lawyers; and Bracton, the bell 
writer of them all, cxprclfes it by the Roman 

* D. 1 6. 3. t. 36. Bro. Abr. tit. Bailment, pi. 4. 

t Herod. VI. 86. Juv. Sat. XIII. 199. 
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word, Mandatimi now, as the very eflence of 
this contra<5t is the gratuitous performance of it 
by the bailee, and as the term commijjion is alfo 
pretty generally applied to bailees, who receive 
bh'e or compenfation for their attention and 
trouble, I fhall not fcruple to adopt the word 
MANDATE as appropriated in a limited Jenfe to 
the fpecies of bailment now before us ; nor will 
any confufion arife from the common acceptation 
of the word in the fenfe of a judicial command 
or precept, which is in truth only a Jecondary 
and inaccurate ufage of it. The great dlflin£lion 
then between one fort of mandate and a depojit 
is, that the former lies in fejance, and the latter, 
fimply in cujiody: whence, as we have already 
intimated, a difference often arifes between the 
degrees of care demanded in the one contrafl and 
in the other; for, the mandatary being corifi- 
dered as having engaged himfelf, to ufe a degree 
of diligence and attention adequate to the per- 
formance of his undertakings the omiffion of 
fuch diligence may be, according to the nature 
of the bufinefs, either ordinary, or fight, ne- 
gleft ; although a bailee of this fpecies ought re- 
gularly to be anfwerable only for a violation of 
good faith. This is the common doftrine taken 
from the lawofUnPiAN; but there feems, in 
reality, to be no exception in the prefent cale 
from the general rule; for, good faith itfelf 
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obliges every man to perform his aBual engage- 
ments, i t of courfe obliges the mandatary to ex- 
ert himfelf in proportion to the exigence of the 
affair in hand, and neither to do any thing, how 
minute foever, by which his employer may fuf- 
tain damage, nor omit any thing, however in- 
confiderable, which the nature- of the adf re- 
quires*; nor will a want of ability to perform 
the contradl: be any defence for the contrading 
party; for, though the law exaSls no impojftble 
things, yet it may juftly require, that every man 
fhall know his own ftrength, before he undertakes 
to do an a6f, and that, if he delude another by falfe 
pretenfions to fkill, he fhall be refponfible for 
any injury, that may be occafioned by fuch de- 
lufion. If, indeed, an unfkilful man yield to 
the preffing inftances of his friend, who could 
not otherwife have his work performed, and en- 
gage reliuflantly in the bufmefs, no higher de- 
gree of diligence can be demanded of him than 
a fair exertion of his capacity. 

It is almoft needlefs to add, that a mandatary, 
as well as a depofitary, may bind himfelf by a 
[pedal agreement to be anfwerable even for ca- 
fualtles; but that neither the one nor the other 
can exempt himfelf by any ftipulation from re- 
fponfibility for fraud, or, its equivalent, grofs 
ncgleef. 


* Lord Raym. 910. 
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A diftinftion feems very early to have been 
made in our law between the «o«fefance, and the 
m/5fefance, of a fpndudlQr operis^ and, by equal 
reafon, of a mandatary ; or, in other words, be- 
tween a total failure of performing an executory 
undertaking and a culpable negledt in executing 
it ; for, when an action on the cafe was brought 
agaihft a carpenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer- 
tain time, had not built it, the court gave judg- 
ment of nonfuit ; but agreed, that, if the defend- 
ant had built the houfe negligently and fpoiled 
the timber, an adion againft him would have 
been maintainable*. However, in a fubfequent 
reign, when a fimilar adlion was commenced 
againft one Watkins for 7iot building a mill ac- 
cording to his undertaking, there was a long 
-converfation between the judges and the bar, 
■ which chief juftice B ab i ng to n at length inter- 
rupted by ordering the defendant’s counfcl either 
to plead or to demur; but ferjeant Rolf chofe 
to plead fpecially, and iffue was taken on a dif- 
charge of the agreement. -f* Juftice Martin 
objeded to the adion, becaufe no tort was al- 
ledged; and he perfifted warmly in his opinion, 


* Yearb. ii. Hen. IV. 33. 

i Yearb. 3. Hen. \ I. 36. b. 37. a. Stath. Abr. tit. 
Acaons fur le cas, pi. 20. 
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which feems not wholly irreconcilable to that of 
his two brethren ; for in the cafes, which ' they 
put, a fpecial injury fuppofed to be occa- 
fioned by the non-performance of the contra(3:. 

Authority and reafon both convince me, that 
Martin, into whofe opinion the reporter re- 
commends an inquiry, was wrong in his objec- 
tion, if he meaned, as juftice Cokain and the 
chief juftice feein to have undei*ftood him, that 
no fuch a£lion would lie for «o«fefance, even 
though fpecial damage had been fated. His ar- 
gument was, that the a£lion before them founded 
in covenant merely, and required a fpecialty to 
fupport it ; but that, if the covenant had been 
changed into a tort^ a good writ of trefpafs on 
the cafe might have been maintained ; he gave, 
indeed, an example of ;«/i'fefance, but did not 
controvert the inftanccs, which were given by the 
other judges. 

It was not alledged in either of the cafes juft 
cited, that the defendant was to xtcQive pay for the 
fefance of his work ; but, fincc both defendants 
were deferibed as adlually in trade ^ it was not 
perhaps intended, that they were to for no- 
thing ; I cannot however perfuade myfelf, that 
there would have been any difference, had the 
promifes been '^nxtlj gratuitous^ and had a fpecial 
injury been caufed by the breach of them. Sup- 
pofe, for inftance, that Robert's corn-fields are fur- 
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rounded by a ( 5 itxA» or trench, in which the wa- 
ter from a certain fpring ufed to have a free 
courfe, but which^ias of late been obftru£led by 
foil and rubbifh; and that, Robert informing his 
neighbour Henry of his intention fpeedily to 
clear the ditch, Henry offers and undertakes im- 
mediately to remove the obftrudlion and repair 
the banks without reward, he having bufinefs of 
the fame kind to perform on his own grounds : 
if, in this cafe, Henry negle(ft to do the work 
undertaken, and the water, not having its na- 
** tural courfe, overflow the fields of Robert and 
“ fpoil his corn,” may not Robert maintain his 
action on the cafe? Moft alTuredly; and fo in 
a thoufand inftances of proper bailments, that 
might be fuppofed ; where a jufl reliance 
on the promife of the defendant prevented 
the plaintiff from employing another perfon, 
and was confequently the caufe of the lofs, 
which he fuftained^' ; for it is, as it ought to be, 
a general rule, that, for every damnum injurid 
datum, an adlion of fome fort, which it is the 
province of the pleader to advife, may be main- 
tained j and, although ihagreduitous performance 
of an a£l be a benefit confeiTed, yet, accord- 
ing to the juft maxim of Paul us, Jdjuvari nos, 
non decipi, beneficio oportct-\: but the fpecial da- 

* Yearb. 19. Hen. VI. 49. 

+ D. 13. 6. 17. 3. 



OP* bailments. 


•e« 

^age^ot the alTumption, is ;|h^ caufe of this 
adion; and, \f notice be givei| ]^e mandatary, 
before any damage inctirredfa^ ' while another 
perfon may he employ ed^ that he cannot perforni 
4^0 work, no procel's of law can enforce the pcr«- 
formance of it. 

A cafe in Broo#, made comprere from the 
Year-book, to which he refers, dire£lly in 
pointj for, by chief juftice Fine ux, it had been 
adjudged^ that, “ if a man aflume to build a 
“ houfe for me by a certain day, and do not 
“ build it, and I fujfer damage by his nonfefanee, 
“ I fhall have an adtion on the cafe, as well as if 
“ he had done it ami/s but it is pojpble^ that 
Fineux might fuppofe a confideration, though 
none be mentioned*. 

Adtions on this contradt are, indeed, very un- 
common, for a reafon not extremely flattering to 
human nature ; becaufe it is very uncommon to 
undertake any office of trouble without compenfa’^ 
iion ; but, whether the caf# really happened, or 
the reward, wffiich has adiually been ftipulated, 
was omitted in the declaration, the queftion, 
“ whether a man was refponfible for damage to 
‘‘ certain goods occalioned by his negligence in 
“ performing a gratuitous promife,” came 
before the court, in which lord Holt prefided, 
fo lately as the fecond year of queen Annej and' 

Bro. Abr. tit. A£tion fur le Cafe, 72. 
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a point, whieii the firft elements of the Roman 
law have fo ftilly decided, that no court of judi- 
cature on the continent would fuffer it to be de- 
iMted, was thoiijght Irt England to defervty 
what it certainly received, very great confid^^ 
ation*. 

; The cafe Was this: BeIinard had affumed 
without pay fafely to remove feveral calks of 
brandy from one cellar, and lay them down fafely 
in another, but managed them fo negligently, 
that one of the caiks was ftaved. After the 
general ilTue joined, and a verdid for the plain- 
tiff CoGGS, a motion was made in arreft of 
judgement on the irrelevancy of the declaration, 
in which it was neither alledged, that the de- 
fendant was to have any recompenfe for bis pains^ 
nor that he was a common porter: but the 
court were unanimoufly of opinion, that the 
aflion lay; and, as it was thought a matter of 
great confequence, each of the judges delivered 
his opinion feparat^. 

The chief juftice, as it has before been inti- 
mated f, pronounced a clear, methodical, elabo- 
rate argument; in which he diftinguilhed bail- 
ments into fx forts, and gave a hiftory of the 
principal authorities concerning each of them. 

* Ld. Raym. 909 — 920. i Salk. 26. Com. 133. Fary. 
13. 131. 528. 

t P- 361- 
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This argument is juftly reprefettted by my learn- 
ed friend, the annotator on the Firjl Injlitutey as 
“ a moft mafterly view of the whole fubje£t of 
“ bailment* j" and, if my little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 
have not been unufefiflly bellowed. 

For the decifion of the principal cafe, it would 
have been fufficient, I imagine, to infill, that the 
point was tiot nexv, but had already been deter- 
mined; that the writ in the Register, called, 
in the llrange diale£l of our forefathers, De pipd 
vini cariandd-\-^ was not fimilar, but identical ; 
for, had the reward been the ejfence of the ac- 
tion, it mull have been inferted in the writ, and 
nothing would have been left for the declaration 
but the Hating of the day, the year, and other 
circumllances ; of which Rastell exhibits a 
complete example in a w’rit and declaration for 
negligently and improvidently planting a quickfet 
hedge, which the defendanf had promifed to 
raife, ivithout any confi deration alledged^ and if- 
fue was joined on a traverfe of the negligence 

* Hargr. Co. I.itt. 89. b. n. 3. The profeffion muft la- 
ment the neceflary fufpenfion of this valuable work. 

f Reg. Orig. 1 10. a. feealfo 110. b. tgua injlrmo yir. 
nando, and De columbari reparando. 
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and improvidence*. How any anfwer conld 
have been gjven to thefe authorities, I aiii at a 
lofs even to conceive : but, although it is needlefs 
t£) prove the lame thing twice, yet other authori- 
ties, equally unanfwerable, were adduced by the 
court, and fupported with reafbns no lefs cogent j 
for nothings faid Mr. Juftice Powell emphati- 
cally, h laWf that is not reafon'^ a maxim, in 
theory excellent, but in pradice dangerous, as 
many rules, true in the abftrad, are falfe in the 
concrete j for, fince the reafon of Titius may, 
and frequently does, differ from the reafon of 
Septimius, no man, who is not a lawyer, would 
ever know how to ad, and no man, who is a 
lawyer, would in many inftances know what to 
advife, unlefs courts were bound by authority^ as 
firmly as the pagan deities were fuppofed to be 
bound by the decrees of fate. 

Now the reafon affigned by the learned judge 
for the cafes in the Regijier and Year-books^ 
which were the fame with Coggs and BeRt 
jffARD, namely, “ that the party's special af- 
^ Junipjit and undertaking obliged him Jo to do 
“ the thing, that the bailor came to no damage by 
his negled,” feems to intimate, that the oipiflion 
of the words Jalvb et fecure would have made a 
difference in this cafe, as in that oia. depoJit\ but 
I humbly contend, that thofe words are implied, 

* Raft. Entr. 13. b. 
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by the nature of a contrail which lies infefance, 
agreeably to the diflin^ion with which I began 
this article. As judgement, indeed, was to be 
given on the record merely, it was unneceflary, 
and might have been improper, to have extended 
the proportion beyond the point then before the 
court; but I cannot think, that the narrownefs 
of the proportion in this inftance affefls the ge- 
neral dodlrine, which I have prefumed to lay 
down ; and, in the ftrong cafe of the Ihepherd, 
who had a flock to keep, which hefuffered through 
negligence to be drowned, neither a rexoard nor a 
Jpecial undertaking are ftated* ; that cafe, in the 
opinion of jufticc Townsend, depended upon 
the diftindtion between a bargain exeaited and 
executory ; but 1 cannot doubt the relevancy of 
an adlion in the fecond cafe, as well as the hril, 
whenever aStual damage is occqfioned by the non- 
fefance-f. 

There feems little neceflity after this, to men- 
tion the cafe of P )Wtuary and Walton, the 
reafon of which applies diredly to the prefent 
fubjedt j and, though it may be objedted that the 
defendant was ftated as a farrier, and muft be 

Yearb. 2 Hen. VIT. ii. 

t Siati. Abr. tit. Actions fur U cos, pi. II. By juftice Pqfton, 
“ fi un ferrour face covenant ove moy de ferrer mon chival, 
“ joo die qe fil ne ferra mon chival, uncore jeo averai accion 
“ fur mon cas, qar en fon default paraventure mon chival eft 
“ perie.” 
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prefumed to have a£ked in his trade^ yet ch’irf 
juftice Rolle intimates no fuch prefumption 
but fays cxprefsly, that “ an adion on the cafe 
“ lies upon this matter, "without alledging any con- 
** f deration: for the negligence is the. caufe of 
“ action, and not the aJfimpJit^P 
. A bailment without reward to catry from place 
to place is very different from a mandate toper- 
form a zvork ; and, there being nothing to take 
it out of the general rule, I cannot conceive that 
the bailee is refponfible for lefs than grofs neg- 
left, unlefs there be a fpecial acceptance: for in- 
ftance, if Stephen defire Philip to carry a dia- 
mond-ring from Brijlol to a perfon in London^ 
and he put it with bank-notes of bis ozvn into a 
letter-cafe, out of which it is folen at an inn, or 
feized by a robber on the road, Philip fhall not 
be anfwerable for it; although a very careful, or 
perhaps a commonly prudent, man would have 
kept it in his purfe at the inn, and have concealed 
it fomewhere in the carriage; but, if he were to 
fecrete his oivn notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by ftealth or 
robbery, to reftore the value of it to Stephen: 
every thing, therefore, that has been expounded 


'* \ Ro. Abr. 10. 
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in the preceding article concerning depofits^ may 
be applied exa itly to this fort of bailment, which 
may be confidered as a fubdivilion of the fecond 
fpecies. 

Since we have nothing in thefe cafes analogbtis 
to the judgen^ts of infamy ^ which were often 
pronounced at Rome and Athens^ it is hardly ne- 
ceflary to add, what appears from the fpeech of 
Cicero for S. Roscius of Ameria^ that “ the 
“ ancient Romans confidered a mandatary as iVi- 
famous, if he broke his engagement, not only 
“ by adlual fraud, but even by more than ordi- 
lary negligence"^.” 

As to exceptions from the rule concerning the 
degree of negledl, for which a mandatary is re- 
fponfible, almoft all, that has been advanced be- 
fore in the article of depofts, in regard to a fpe- 
cial convention, a voluntary offer, and art intereft 
accruing to both parties, or only to the bailee, 
may be applied to mandates: an undertaker of a 
work for the benefit of an abfent pei fon, and 
•without his knowledge, is the negotiorum gejior of 
the civilians, and the obligation refulting from 


* In privatis rebus, fi quis rem mandatam non modo ma^ 
** fui quxftusaut commodi cauf^, verumctiam 

** ne^iigeNtihi eum miijorcs fummum admififle ded^us exiftl- 
“ mabant : itaque mandati conftitutum eft judiciuna, non minus 
lurpc quimy«r//.’' Pro S. Rofc, p. 1 16. Glafg. 
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hiftimfjkacd ilontraa his been incidentally mcn- 
ttPhfid iiiia pif^cedihg page. 

; iUJi ;Qn the third fpecies of bailment, which 
If one of the moft ufual and moft convenient in 
civil little remains to be obferved; be- 

caufe oiif^owiif and the Roman, |pE(v are on this 
head perf4(ily coincident. I call it, after the 
French lawyers, loan for ufe, to diftinguifti it 
from their loan for conjumption^ or the mutuum 
of the Romans; by which is underftood the 
lending of money, wine^ corn^ and other things, 
that may be valued by number, weight, or mea- 
fure, and are to be reftored only in equal valii4 
or quantity*: this latter contradl, which, accord- 
ing to St. German, is moft properly called a 
hotly does not belong to the prefent fubjedt ; but 
it may be right to remark, that, as the fpecijick 
things are not to be returned, the abjolute pro- 

* * and Stud, dial 2 . ch. 38, Braft. 99. a. b. In 
Ld. Raym. 916. where this paflage from Bruton is cited by 
the chief juftice, mHtuam is printed for commodatam ; but what 
;thcn can be made of the wjards (id ipsam rejlituendam ? There 
is certainly fome miftakc in jthe paflage, which muR be very 
i^ncient, for the oldeft MS. that I have feen, is conformable to 
edition. I fufpeil the omifEon of a whole line after 
word where the manufeript has a full point; and 

poffibiy thWtntence omitted may be thus fupplied from JuJ* 
pifiiafif whom BraSfm copied: At is, qui mutuum accepit, 
nblicratus rcinaiiet," fi forte incendio, &c. Infl, 3. 4 * 
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pcrty of thenar is transferred to the fcorrc^cr, 
who muft bear the lofs of thftm, if they be de^ 
ftroyed by wreck, pillage, fire, or other inevk' 
table misfortune. Very different is the tiat«r^ 
of the bailment in queftion ; for a horfci a char* 
riot, a book, ^ greyhound, or a fowling-piece, 
which are lent for the ul'e of the bailee, ought to 
be redelivered J'peciJically ; and the owner muft 
abide the lofs, if they perifh through any acci- 
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor- 
rower, who alone receives benefit from the con- 
trad, is conftrued rigoroufly, and, although 
fighty makes him liable to indemnify the lender; 
nor will his incapacity to exert more than ordinary 
attention avail him on the ground of an impoJJi~ 
kilit}\ “ which the law, fays the rule, never dc- 
“ raands j” for that maxim relates merely to 
things abjolutely impoflible ; and it was not^only 
very pojfible^ but very expedient, for him to have 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in it : if the lender, indeed, was not 
deceived, but perfedly knew the quality, as^ 
well as age, of the borrower, he muft be fup*; 
pofed to have demanded no higher ^care, than 
that of which fuch a perfon was capable ; as, i( 
P^iw/lend a fine horfe to a raw youth, he cannot 
exad the fame degree of management arid ^ir- 
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cun^fpedion,* which Kc would exped from a 
riding-mafter oran officer of dragoons*. 

% From the rule, that a borrower is anfwerable 
£<ir Jligbt ncgled, compared with the diftindion 
before made between limple theft and rohhery\i, 
it follows, that, if the borrowed l^ods ht Jlolen 
out of his pofleffion by any perfon whatever, he 
muft pay the worth of them to the lender, un- 
lefs he prove, that they were purloined notwith- 
llanding his extraordinary care. The example, 
given by Julian, is the firft and beft that oc- 
curs ; Caius borrows a filver ewer of Titius. and 

’ ■■ 

afterwards delivers it, that it may be fafely re- 
flored, to a bearer of fuch approved fidelity and 
warinefs, that no event could be lefs ex'peded 
than its being ftolen ; if, after all, the bearer be 
met in the way by fcoundrels, who contrive to 
Jieal it, Caius appears to be wholly blamelefs, and 
Ji'i/Mhas fuffered damnum fine injuria. It feems 
hard^ neceffary to add, that the fame care, which 
the bailee is bound to take of the principal thing 
bailed, muft be extended to fuch accejfory things, 
as belong to it, and were delivered with it : 
thus a man, who borrows a watch, is refponfibie 
fh^^ight negled of the chain and feals. 

Altboug;^ the laws of liomCy with which thofc 

* Dummlin^ traft. De to quod inhrejly n. 185. 

81 |e p. 370. and uotef. 
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of England in this refpedt agree, moft exprefelj^r 
decide, that a borrower, ufing more than ordi- 
nary diligence, not he chargeable^ if there hi 
a force which he cannot refijl*^ yet Pufen- 
DORF employs much idle reafoning, which I am 
not idle enoij^h to tranfcribe, in fupport of a new 
opinion ; namely, “ that the borrower ought to 
“ indemnify the lender, if the goods lent be de- 
“ ftroyed by fire, (hip wreck, or other inevitable 
accident, and without his faulty unlefs his own 
perifh with them for example, if Paul lend 
William a horfe worth thirty guineas to ride 
from Oxford to Lojidotiy and William be attacked 
on a heath in that road by highwaymen, who 
kill or feize the horfe, he is obliged, according 
to PuFENDORF and his annotator, to pay thirty 
guineas to Paul. The juftice and good fenfeof 
the contrary decifion arc evinced beyond a doubt 
by M. PoTHiER, who makes a diftindtion be- 
tween thofe cafes, where the loan was the occa- 
Jion merely of damage to the lender, who might 
in the mean time have fuftained a lofs from 
other accidents, and thofe, where the loan was 
the foie efficient caufe of his damagef ; ^s if 
Pauly having lent his horfe, ihould be forced in 
the interval by fome preffing bufmefs to hire an- 

* D. 44. 7. I. 4. Ld. Raym. 916. 

f Poth. Fret h Ufage, n. 55. Fuf. with Barbeyra.** note*, 
B. 5. C. 4- § 6. 
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for himfelf; in this cafe the borrower onghf, 
indeed, to pay for the hired horfe, unlefs the lender 
voluntarily fubmitted to bear the inconveni- 
dice taufed by the loan ; for, in this fenfe and in 
tbk inftance, a benejit conferred Jbould not be 
injurious to the beneJaStor. As to a fondition pre- 
fumed to be impofed by the lender, that he would 
not abide by any lofs occajioned by the lending, 
it feems the wlldeft and mod unreafonable of 
prefumptlons: if Paul really intended to iinpofc 
filch a condition, he fhould have declared his 
mind; and I perfuade myfelf, that JVilliam 
would have declined a favour fo hardly ob- 
tained. 

Had the borrower, indeed, been imprudent 
enough to leave the high road and pafs through 
Ibroe thicket, where robbers might be fuppofed 
to lurk, or had he travelled in the dark at a very 
wnfe^nable hour, and had the horfe, in either 
cafe, been taken from him or killed, he miift 
have indemnified the owner; for irrejiftibh force 
is no excufe, if a man put himfelf in the way of 
it by his own raflinefs. This is nearly the cafe, 
cited by St. German from the Summa liofella^ 
whlre a Joan muft be meaned, though the word 
depojitum he crroneotifly ufed*; and it is there 
decided, that, if the borrower of a horfe will im* 


aiul S^uiL where before cited. 
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prudently ride by a ruinous boufe in manifeft^ 
danger of' fallings and part of it adually fall on 
the horfe’s head, and kill him, the lender is en-* 
titled to the price of him; but that, if the houfe 
were in good condition and fell by the violence 
of a hidden hurricane, the bailee ftiall be diC- 
charged. For the fame, or a ftronger, reafon, if 
William, inftead of coming to London, for which 
purpofe the horfe was lent, go towards Bath^ or, 
having borrowed him for a week, keep him for 
a month, he becomes refponfible for any accidetd^ 
that may befall the horfe in his journey to Bath, 
or after the expiration of the week*. 

Thus, if Charles, in a cafe before puff*, wear 
the mafked habit and jewels of George at the 
ball, for which they were borrowed, and be 
robbed of them in his return home at the ufual 
time and by the ufual way, he cannot be com- 
pelled to pay George the value of them ; but it 
would be otherwife, if he were to go with the 
jewels from the theatre to a gaming-houfe, and 
were there to lofe them by any cafualty what- 
ever. So, in the inftance propofed by Gaios 
ia the digeft, if filver utenfils be lent to a man 
for the purpofe of entertaining a party of friends 
at fupper in the metropolis, and he carry them 
into the country, there can be no doubt of his ob* 


* Ld. Raym, 91J. 


t P- 377* 
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lotion to indemnify the Ifender, if the plate be 
loft by accident however iitefiftible. 

There are other cafes, in which a borrower 
is chargeable for inevitable inifcbance^ even when 
he has not, as he legally may, taken the whole 
rilk upon himfelf by exprefs agreement. For 
example, if the houfe of Caius be in flames, and 
he, being able to fecure one thing only, fave an 
urn of his ovvn in preference to the filver ewer> 
which he had borrowed of Titius, he fhall make 
the lender a compenfation for the lofs; efpecially 
if the ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner of them both : even if his urn be the 
more precious, he muft either leave it, and bring 
away the borrowed velTel, or pay Titius the va- 
lue of that, which he has loft; unlefs the alarm 
was fo iudden, and the fire fo violent, that nq 
deliberation or feledion could be juftly exped- 
cd, and Caius had time only to fnatch up the firft 
utenfil, that prefented itfelf. 

Since opennefs and honefty are the foul of con- 
tracts, and fince “ a fuppreflTion of truth is often 
“ as culpable as an exprefs falfehood,” I accede 
to the opinion ofM. PoTHiER,that, if a foldier 

were to borrow a horfe of his friend for a battle 

* 

expqded to be fought the next morning, and 
were to conceal from him, that his ozvn horfe was 
as ft for the fefvke^ and if the horfe, fo bor- 
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towed, Vv WJ. iiaiil in itie engagement, the lender* 
opght to be imdemnifted ; for probably the dif- 
fimulation of the borrower induced him to lend 
the horfe; but, had the foldier openly and 
frankly acknowledged, that he was unwilling to 
expofe his ozvn horfe^ fince, in cafe of a lofs, he 
was unable to purchafe another, and his friend, 
neverthelefs, had generoufly lent him one, the 
Icndet would hav# run, as in other inftances, 
the riik of the day. 

If the bailee, to ufe the Roman exprellion, be 
IN MORA, that is, if a I ^'^al demand have been 
made by the bailor, h muft anfwer for any ca- 
fualty that happenr. .^j ter the demand', unlels in 
caf s, where it may be ftrongly prefumed, that 
the fame accident would have befallen the thing 
bailed, even if it had been reftored at the proper 
time ; or unlefs the bailee have legally tendered the 
thing, and the bailor have put himfelf in mord by 
refufmg to accept it: this rule extends of courfe 
to every fpecies of bailment. 

“ Whether, in cafe of a valued loan, or, where 
“ the goods lent are ejtimated at a certain frice^ 
“ the borrower muft be confidered as bound in 
“ all events to reftore either the things lent or 
“ the value of them,*' is a queftion, upon which 
the civilians are as much divided, as they are upon 
the celebrated claufe in the law Contradius: five 
or fix commentators of high reputation enter 
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Ults againit as many olequSA fame^ ana eacir 
diipiays great ingenu% and addrefs in tl^ 
juridical tournament. D’Avezan fupports tfie 
affirmative; and Pothier, the negative; but the 
fiscond opinion feems the more reafonable. The 
word PERicuLUM, ufed by Ulpian, is in itfelf 
equivocal : it means hazard in general^ proceed- 
ing either from accident or from negledt ; and in 
this latter fenfe it appears to%ave been tal^n by 
the Homan lawyer in the paffage, which gave 
birth to the difpute. But, whatever be the true 
interpretation of that paflage, I cannot fatisfy 
myfelf, that, either in the Cujiomary Provinces of 
France, or in England, a borrower can be 
chargeable for all events without his conjent me- 
^uivocally given: if William^ indeed, had faid to 
alternatively, “I promife, on my return to 
Oiford, either to reftore your horfe or to pay 
you thirty guineas,” he muft in all eventshdiVt 
performed one part of this dlsj undive obliga- 
tion* ; but, if Paul had only faid, “ the horfe, 
which I lend^you for this journey, is fairly 
“ worth thirty guineas,'* no more could be im- 
plied from thofe words, than a defign of pre- 
venting any future difficulty about the price, if 
the horfe ffiould be killed or injured through an 
omiffion of that extraordinary diligence, whkh ibtt 
nature of the contrad required. 

* PaUn. 55i» 
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Befides the general exception to the rule con- 
cerr^ig the degrees of negled, namely, Si quid 
convenit vel plus vel mums, another is, where 
goods are lent for a ufe, in which the lender has 
a common hiterejl with the borrower: in this cafe, 
as in other bailments reciprocally advantageous, 
the bailee can be refponlible for no more than 
ordinary negligence; as, if Stephen and Philip 
invite fome common friends to an entertainment 
prepared attheir joint expence, for which purpofe 
Philip lends a fervice of plate to his companion, 
who undertakes the whole management of the 
feaft, Stephen is obliged only to take ordinary care 
of the plate ; but this, in truth, is rather the 
innominate contract do ut facias, than a proper 
loan. 

Agreeably to this principle, it mull be decided, 
that, if goods be lent for the foie advantage of 
the lender, the borrower is anfvverable for grofs 
negle<ft only; as, if a palfionate lover of mufick 
were to lend his own inftrument to a player in 
a concert, merely to augment his pleafure from 
the performance; but here again, the bailment 
is not fo much a loan, as a mandate', and, if tlie 
mufician were to play with all due fkill and ex- 
ertion, but were to break or hurt the inftrument 
without any malice or very culpable negligence, 
he would not be bound to indemnify the ama- 
teur, as he was not in want of the inftrument, 
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and had no particular defire to ufe it. If, indeed, a 
poor artift, having loft or fpoilcd his violin oE||utey 
be much diftrefled by this lofs, and a brother- 
mufician obligingly, though voluntarily, offer to 
lend him his own, I cannot agree with Dks- 
PEissES, a learned advocate of Montpellier 
and writer on Roman law, that the player may 
be lefs careful of it than any other borrower : on 
the contrary, he is bound, in confcience at leaft, 
to raife his attention even to a higher degree ; 
and his negligence ought to be conftrued with 
rigour. 

By the law of Moses, as it Is commonly 
tranflated, a remarkable diftindtion was made be ^ 
tween the lofs of borrowed cattle or goods, hap- 
pening In the ahfence, or the prefence, of the 
OWNER; for, fays the divine legiflator, “if a 

man borrow aught of his neighbour, and it be 
“ hurt or die, the ozvner thereof not being with it, 
^ he fhall furely make it good ; but, if the owner 
** thereof he with it, he fhall not make it good*;” 
now it is by no means certain, that the original 
word fignifies the owner, for it tnay fignify the 
pojfejfor, and the law may import, that the bor- 
rower ought not to lofe fight, when he can pof- 
fibly avoid it, of the thing borrowed; but, if it 
was intended, that the borrower fhould always 


* Exod. xxil. 14, 15. 
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anfwer for cafualties, except in the cafe, which muft 
rarelfBhappen, of the owner s prefence, this excep- 
tion feems to prove, that no cafualties were meaned, 
but fuch as extraordinary care might have pre- 
vented; for I cannot fee, what difference could 
be made by the prefence of the owner, if the 
force, produdive of the injury, were wholly ir-* 
refiftible, or the accident inevitable. 

An old Athenian law is preferved by De- 
mosthenes, from which little can be gathered 
on account of its generality and the ufe of an am- 
biguous word*; it is underftood by Petit as 
relating to guardians, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
of a guardianfhip. The Athenians were, pro- 
bably, fatisfied with fpeaking very generally in 
their laws, and left their juries, for juries they 
certainly had, to decide favourably or feverely, 
according to the circumftances of each particular 
cafe. 

IV. As to the degree of diligence, which the 
law requires from a pawfiee, I find myfelf again 
obliged to diffent from fir Edward Coke, with 
whofeopinion afimilar liberty has before been taken 
in regard to a depofitary', for that very learneJ man 

* Ilffl xafiv-pTiHi T15, CjbMi'it’f 0})Xi£rK«VI»y, ftv ttv’:o; S Cdl- 

tion, 855- 3 - Here the verb may imply fight, ot 

0rJitiary, iicgleft ; or even fraud, as Petit has rendered it. 
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lays it down, that, ‘‘ if goods be delivered to 
“ one as a gage or pledge^ and they be fiolen, 
“ he fhall be difcharged, becaufe he hath a pro- 
" perty in them ; and, therefore, he ought to 

keep them no otherwife than his otvn* I 
deny the firft propofition, the reafon, and the 
conclufion. 

Since the bailment, which is the fubjed of the 
prefent article, is beneficial to the pawnee by fe- 
curing the payment of his debt, and to ihepazvnor 
by procuring him credit, the rule, which natu- 
ral reafon preferibes, and which the wifdom of 
nations has confirmed, makes it requifite for the 
perfon, to whom a gage or pledge is bailed, to 
take ordinary care of it; and he muft confequently 
be refponfible for ordinary negledt"}". This is 
exprefsly holden by Bracton; and, when I rely 
on his authority, I am perfectly aware, that he 
copied Justinian almofl; word for word, and 
that lord Holt, who makes confiderable ufe of 
his treatife, obferves three or four times, “ that 
“ he was an old author J;” but, although lie had 
been a civilian, yet he was alfo a great com- 
mon-lawyer, and never, 1 believe, adopted the 
rules and expreflions of the Homans, except 
when they coincided with the laws of England 

* I Inft. 89. a. 4 Rep. 83. b. t Bract. 99. b. 

t Ld. Raym. 915, 916. 919. 
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in his time: he is certainly the beft of our juri- 
dical clafficks; and, as to our ancient authors, if 
their dodlrine be not lazv, it muft be left to mere 
hiftorians and antiquaries ; but, if it remain un- 
impeached by any later decifion, it is not only 
equally binding with the moft recent law, but 
has the advantage of being matured and ap- 
proved by the colle 61 ed fagacity and experience 
of ages. The dodlrine in queftion has the full 
affent of lord Holt himfclf, who declares it to 
be fiifficient, if the pawnee ufe true, and ordi- 
“ nary, diligence for reftoring the goods, and 
“ that, fo doing, he will be indemnified, and, 
“ notwithftanding the lofs, fliall rdort to the 
“ pawnor for his debt.” Now it has been 
proved, that “ a bailee cannot be confidered 
“ as uling ordinary diligence, who fufters the 
“ goods bailed to be taken by Jleaitb out of his 
“ cullod)*';” and it follows, that “a pawnee 
“ lhall not be difeharged, if the pawn be limply 
Jiolen from him; but if he be forcibly robbed 
“ of it tvithout bis fault, his debt lhall not be 
“ cxtinguiihcd. 

The pailage in the Roman . inftitutes, which 
Bracton has nearly tranfciibed, by no means 
convinces M. Le Brun, that upaumee and a bor- 
roivcr are not refponfible for one and the Jame 
degree of negligence; and it is very certain, that 

P. 370. notef. 
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Ulpian, fpeaking of the ABio pignoratitia, ufcs 
thefe remarkable words: “ Venit in /jjcaftione 
“ et dolus et culpa ut in commodato, venit et cuf- 
“ tod.ia ; vis major non venit.” To folve this 
difficulty, Noodt has recourfe to a conjecfural 
emendation, and fuppofes ut to have been in- 
advertently written for AT; but, if this was 
a miftake, it muft have been pretty ancient, 
for the Greek tranflators of this fentence ufe 
a particle of funilitude, not an adverfative; 
there feems, however, no occafion for fo hazard- 
ous a mode of criticifm. Ulpian has not faid, 

tails culpa quails in commodato;” nor does 
the word ut imply an exaB refemblance: he 
ineaned, that a pawnee was anfwerable for neg- 
leB, and gave the firft inftance, that occurred, of 
another contract, in which the party was like- 
wife anfwerable for iiegleBy but left the fort or 
degree of negligence to be determined by his 
general rule ; conformably to which he himfelf 
exprefsly mentions pig n us among other con- 
trafts reciprocally ujejul, and diftinguifhes it from 
COMMODATUM, wlicncc thc borrower folely de- 
rives advantage*. 

It is rather lefs eafy to anfwer the cafe in the 
book of AJJife^ which feems wholly fubverfive of 
ray reafoning, and, if it ftand unexplained, will 
break the harmony of my fyftem+ ; for there, in 

* Before, p. 370. f 29 Aff. pi. 28. 
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an aAion of detinue for a hamper, which had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, “ that it was delivered to him 
“ in gage for a certain fum of money; that he 
“ had put it among his other goods; and that all 
“ together had been Jtolen from him:” now, ac- 
cording to my dodrine, the plaintiff might have 
demurred to the plea ; but he was driven to re- 
ply, “ that he tendered the money before the Jleal-^ 
ing^ and that the creditor refufed to accept it,” 
on which fad ifl'ue was joined ; and the reafon, 
affigned by the chief jnftice, was, that, “ if a 
man bail goods to me to keep^ and I put them 
“ among my own, I fliall not be charged, if they 
“ be Jlolen." To this cafe I anfwer: lirft, that, 
if the court really made no difference between a 
pazvnee and a depofitaiy, they were indubitably 
miftaken ; for which afl'ertion I have the autho- 
rity of Bractox, lord Holt, and St. Ger- 
man, who ranks the taker of a pledge in the 
lame clafs with a hirer of goods* ; next, that iii 
a much later cafe, in the reign of Hen. VI. 
where a hiring oj cuflody feems to be meaned, the 
dilVmdion between a thejt and a robbery is taken 
agreeably to the Roman lawj-; and, laftly, that, 
although in the ftrid propriety of our Englijh lan- 
guage, to Jieal is to take dandefiinely, and to rob 

* Do£l:. and l^ud. dial 2. ch, 38. 

t Before, p. 370. notef. 



408 


THE LAW 


is to feize by violence, correfponding with the 
Norman verbs embleer and robber, yet thofe words 
are fometimes ufed inaccurately ; and I always 
fufpedted, that the cafe in the book of ^4Jjife re- 
lated to a robbery, or a taking tvitb force ; a fuf- 
picion confirmed beyond any doubt by the judi- 
cious Brook, who abridges this very cafe with 
the following title in the margin, “ Que ferra 
“ al perde, quant les biens font robbes*:” and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fettled, in conformity 
to them and to reafon, “ that if the pawn be laid 
up, and the pawnee be robbed, he fhall not be 
“ anfivverablej-:” but lord Coke feems to have 
ufed the word Jiolcn in its proper fenfe, becaufe 
he plainly compares a pawn with a depofit. 

If, indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, he 
fhall be refponfible for it ; and, after a tender and 
refufal of the money owed, which are equivalent 
to adlual payment, the whole property is injtantly 
revejled in the pledgor, and he may confequently 
maintain an adion of trover:}; : it is faid in a 
moft ufeful work, that by fuch tender and refufal 
the thing pawned “ ceafes to be a pledge and 
“ becomes a depofit^ but this muft be an error 

If*' * Abr. /zV. Bailment, pi. 7. + 2 Salk. 522. 

I 29 AflT pi. 28. Yelv. 179. and Davis. 

§ Law of Np Vrius, 72. 
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of impreffion ; for there can never be a depqjit 
without the owner’s confent, and a depofitary 
would be chargeable only for grofs negligence, 
whereas the pawnee, whofe fpecial property is 
determined by the wrongful detainer, becomes 
liable in all pojjible events to make good the 
thing loft, or to relinquifli his debt*. 

The reafon, given by Coke for his dodtrinc, 
namely, “ becaufe the pawnee has a property in 
“ the goods pledged,” is applicable to every other 
fort of bailment, and proves nothing in regard 
to any particular fpecies ; for every bailee has a 
temporary qualified property in the things, of 
which pofleflion is delivered to him by the 
bailor, and has, therefore, a pofleflbry aflion or 
an appeal in his own name againft any ftranger, 
who may damage or purloin them-!'. By the 
Roman law, indeed, “ even the pofleflicp of the 
“ depofitary was holdcn to be that of the perfon 
“ depofiting but with us the general bailee 
has unqueftionably a limited property in the 
goods intrufted to his care: he may not, how- 
ever, ufe them on any account without the con- 
fent of the owner, either cxprefsly given, if it 
can poflibly be obtained, or at leaft ftrongly pre- 
fumed ; and this prefumption varies, as the thing 
is likely to be better, or worfe, or not at all af- 


* Ld. Raym. 917. -f Yearb. 2i Hen. VII. 14. b. 15. a. 
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fcded,byufage; fince, if Gr/wjdepofit a Jetting- 
4 og with Titius, he can hardly be fuppofed un- 
willing, that the dog Ihould be ufed for par- 
tridge-lhooting, and thus be confit med in thofe 
habits, which mahe him valuable ; but, if clothes 
or linen be depolited by him, one can fcarce 
imagine, that he would fuffer them to be worn ; 
jtnd, on the other hand, it may juftly be inferred, 
that he would gladly indulge Titius in the li- 
berty of ufing the books, of which he had the 
cuftody, fince even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by ufa^e, cannot ufe 
them ; but it would be otherwife, I apprehend, 
if the things pawned adlually required exercife 
and a continuance of habits, as fporting-dogs and 
horfes: if they cannot be hurt by being worn, 
they may be ufed, but at the peril of the pledgee ; 
as, if chains of gold, ear-rings, or braceletxS, be 
left in pawn with a lady, and fhe wear them at a 
publick place, and be 7abbed of them on her re- 
turn, ftie muft make them good; “ if fhe keeps 
“ them in a bag,” fays a learned and refpedlable 
writer, “ and they are Jolen, fhe fhall not be 
** charged*;” but the bag could hardly be taken 
privately and quietly without her omiffion of or- 


* Law of Nift Prius, 72. 
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dinary diligence; and the manner, in which 
lord Holt puts the cafe, eftablilhes my fyf- 
tem, and confirms the anfwer juft offered to the 
cafe from the Year-book ; for, “ if fhe keep the 
jewels,” fays he, “ lockediip in her cabinet, and 
“ her cabinet be broken open^ and the jewels taken 
thence, fhe will not be anfwerable*.” Again; 
it is’faid, that, where the pawnee is at any ex- 
penfe to maintain the thing given in pledge, 
as, if it be a horfe or a cow, he may ride the 
horfe moderately, and milk the cow regularly, 
by way of compenfation for the chargej- ; and 
this doi5trine muft be equally applicable to a ge- 
neral bailee, who ought neither to be injured nor 
benefited in any refpeft by the truft undertaken 
by him; but. the Roman and French law, moi'c 
agreeably to principle and analogy, permits in- 
deed both the pawnee and the depofitary to milk 
the cows delivered to them, but requires them 
to account with the refpedive owners for the 
value of the milk and calves, deducing the rea- 
fonable charges of their nourifhment|. It fol- 
low's from thefe remarks, that lord Coke has af- 
figned an inadequate reafon for the degree of di- 
ligence, which is demanded of a pawmee; and 
the true reafon is, that the law requires nothing 
ex traordinary of him. 

•* Ld. Raym. 9:7. f Ow. 124. 
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But, if the receiver In pledge the only 
bailee, who had a f pedal property in the thing 
bailed, it could not be logically inferred, “ that, 
■“ therefore, he ought to keep it merely as bis 
“ own *" for, even if Caius have an abfolute un- 
divided property in goods, jointly or in common 
with SeptimiuSy he is bound by rational, as well 
as pofitive, law to take more care of them than 
of bis oivUy unlefs he be in fadt a prudent and 
thoughtful manager of his own concerns ; fince 
every man ought to ufe ordinary diligence in af- 
fairs, which intereft another as well as himfelf : 
“ Aliena negotia,'’ fays the emperor Constan- 
tine, “ exado officio geruntur*.” 

The conclufion, therefore, drawn by fir Ed- 
ward Coke, is no lefs illogical than his pre- 
miffes are weak; but here I muft do M. Le 
Brun the jufticeto obferve, that the argument, 
on which his whole fyftem is founded, occurred 
likewife to the great oracle of Englijh law ; 
namely, that a perfon, who had a property in 
things committed to his charge, was only obliged 
to be as canful of them as of his ozan goods ; 
which may be very true, if the fcntence be predi- 
cated of a man ordinarily carcltil of his own ; 
and, if that was Le Brun’s hypothelis, he has 
done little more than adopt the fyllem of Code- 


* C. 4. I?- 21. 
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FRO I, who exaifls ordinary diligence from a 
partner and a co-proprietor, but requires a higher 
degree in eight of the ten preceding contracts. 

Pledges for debt are of the higheft antiquity: 
they were ufed in very early times by the roving 
Arabs, one of whom finely remarks, “ that the 
“ life of man is no more than a pledge in the hands 
“ of Deftiny;” and the falutary laws of Moses, 
which forbade certain implements of hufbandry 
and a widow’s raiment to be given in pawn, de- 
ferve to be imitated as well as admired. The 
dillin^tion between pledging, where pofleflion is 
transferred to the creditor, and hypothecation, 
where it remains with the debtor, was originally 
Attick ; but I'carce any part of the Athenian laws 
on this lubjed: can be gleaned from the ancient 
orators, except what relates to bottomi'y in five 
fpeeches of Demosthenes. 

I cannot end this article, without mentioning 
a fingular cafe from a curious manufeript pre- 
ferved at Cambridge, which contains a collection 
of queries in TurkiJJj, together with the decifions 
or concifeanfwcrsofthc Mufti at Conjlantinople: 
it is commonly imagined, that the Turks have a 
tranflation In their own language of the Greek 
code, from which they have fupplied the defeCts 
of their Tartarian and ylrabian jurifprudcnce*; 

* Diu'h dc Auth. Jur. Civ. Rom. I. 2 . (5. 



but I have not met with any fuch tranflation, 
although I sdnait the conje£lure to be highly 
probable, and am perfuaded, that their numerous 
treatifes on Mahomedan law are worthy on many 
accounts of an attentive examination. The 
cafe was this : “ Z,aid had left with Amrii divers 
“ goods in pledge for a certain fum of^money, 
“ and fome ruffians, having entered the houfe of 
“ Amrti, took away his own goods together 
“ with thofe pawned by Zaid.^' Now we muft 
neceflarily fuppofe, that the creditor had by his 
own fault given occafion to this robbery ; other- 
wife we may boldly pronounce, that the Turks 
are wholly unacquainted with the imperial laws 
of Byzantium, and that their own rules are 
totally repugnant to natural juftice; for the party 
proceeds to alk, “ whether, the debt became 
“ extinSl by the lofs of the pledge, and fince the 
“ goods pawned exceeded in value the amount 
“ of the debt, Zaid could legally demand the 
“ balance of Amru to which queftion the 
great law-officer of the Othmaji court anfwcred 
with the brevity ufual on fuch occafions, Ol- 
MAZ, It cannot be*. This cuftom, we rauft con- 

* Publ. Libr. Cambr. MSS. Dd. 4. 3. See Wotton, LL. 
Hynvel Dda. lib. 2. cap. 2. § 29. vote x. It mzy pojftbly he 
the ufage in Turkey to Jhpulate “ ut aniiflio pignoris liberet de- 
“ bitorein,’* as in C. 4. 2 6. 
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fefs, of propofmg cafes both of law and confci- 
ence under feigned names to the fupreme judge, 
whofe anfwers are confidered as folemn decrees^ 
is admirably calculated to prevent partiality and 
to fave the charges of litigation. 

V. The laft fpecies of bailment is by no 
means the leaft important of the live, whether 
we con^der the infinite convenience and daily 
life of the contrad itfelf, or the variety of its 
branches, each of which (hall now be fuccinftly, 
but accurately, examined. 

1. Locatio, or locatio-condui^io, ref , is a 
contract, by which the hirer gains a tranfient 
qualified property in the thing hired, and the 
owner acquires an abfolute property in the fti- 
pend, or price, of the hiring; lb that, in truth, 
it bears a ftrong refemblance to the contradl of 
emptio-venditio, or sale ; and, iince it is advan- 
tageous to both contradling parties, the harmo- 
nious confent of nations will be interrupted, and 
one ol)je<fl: of this elfay defeated, if the laws of 
England fliallbe found, on a fair inquiry, to de- 
mand of the hirer a 7nore than ordinary degree of 
diligence. In the moll recent publication, that I 
have read on any legal fubjedl, it is exprefsly 
faid, “ that the hirer is to take all imaginable 
“care of the goods delivered for hire*:’' the 


* Law of Nifi PruiSi edition correfled, 72. 
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words all imaginable, if the principles before efta- 
blifhed be juft, are too ftrong for pradlice evert 
in the ftrid cafe of borrowing ; but, if we take 
them in the mildeft fertfe, they muft imply an 
extraordmary degree of care; and this do6lrine, 
I prefume, is founded on that of lord Holt in the 
cafe of Cocos and Bernard, where the great 
judge lays it down, “ that, if goods al^ let out 

for a reward, the hirer h bound to the utmost 
“ diligence, fuch as the most diligent father of 
“ a family ufes*.” It may feem bold to contro- 
vert fo refpedable an opinion ; but, without in- 
filling on the palpable injuftice of making a bor- 
rower and a hirer anfwerable for precil'ely the 
fame degree of negledl, and without urging, that 
the point was not then before the court, I will 
engage to Ihow, by tracing the dodlrine up to 
its real fource, that the didfiim of the chief 
Juftice was entirely grounded on a gramma- 
tical miftake in the tranflation of a fingle Latin 
word. 

In the lirft place, it is indubitable, that his 
lordlhip relied folely on the authority of Br ac- 
ton ; whofe words he cites at large; and imme- 
diately fubjoins, “ whence it appears, &c." now 
the words, “ tails ab eo deftderatur cuftodia, 
“ qualem diligentissimus paterfamilias Lm 


* Ld. Raym. 916. 
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rebus adhibit,” on which the whole queftiotl 
depends, are copied exa(flly from Justinian*, 
who informs us in the proeme to his Inftitutes, 
that his decifions in that work were extrafted 
principally from the Commentaries ^Gaius ; and 
the epithet diligeniijfimus is in fait ufed by this 
ancient lawyer , and by him alone, on the fub- 
jeit of hirings but Gaius is remarked for writ- 
ing with energy, and for being fond of ufmg 
fuperlatives, where all other writers are fatisfied 
with poftivesf^.; fo that his forcible manner 
of exprelling himfclf, in this inftance as in fome 
others, mifled the compilers employed by the 
Emperor, whofe words Theophilus rendered 
more than literally, and Br acton tranfcribedj 
and thus an epithet, which ought to have been 
tranfiated ordinarily diligent, has been fuppofed 
to mean extremely careful. By rectifying this 
iniftake, we reftore the broken harmony of the 
pandeSts with the injiitutes, which, together with 
the code, form one conne£ted zvork^, and, when 
properly underflood, explain and illuftrate each 
other; nor is it neceflary, I conceive, to adopt the 
interpretation of M. De Ferriere, who ima- 

* Bra£l. 62. b. Juftln. Inft. 3. 25. $. where T/jtopbi/us hx 

e tTrifj.fXi'g'ctrog. 
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gines, that both Justinian and Gaius are 
fpeaking only of cafes, which from their nature' 
demand extraordinary care *. ^ 

There is no authority then againft the rule, 
tvhich requires of a hirer the fame degree of 
diligence, that all prudent metiy that is, the ge- 
nerality of mankind, ufe in keeping their own 
goods ; and the juft diftindlion between bor- 
toxving and hiring, which the yewifo lawgiver 
emphatically makes, by faying, “ if it be an 
hired thing, it came for its hire J,” remains 
eftabliftied by the concurrent wifdom of nations 
In all ages. 

If Cams therefore hire a horfe, he is bound 
to ride it as moderately and treat it as carefully, 
as any man of common difcretion would ride and 
treat his own horfe; and if, through his negli- 
gence, as by leaving the door of his ftable open 
at night, the horfe be fiolen, he muft anfwer for 
it ; but not if he be robbed of it by highway- 
men, unless by his imprudence he gave occa- 
fion to the -robbery, as by travelling at unufual 
hours, or by taking an unufual road: if, indeed, 
he hire a carriage and any number Of horfes, 
and the owner fend with them his poftilion or 
coachman, Caius is difcharged from all atten- 
tion to the horfes, and remains obliged only to 


* Injl. vol. V. p. 138. 
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take ordiaary care of the glafles and inhde of 
the carriage, while he fits in it. 

, Since the negligence of afervant, aSiing under 
his maflers diredlions eseprefs or implied, is the 
negligence of the mafter, it follows, that, if the 
Jervant of Caius injure or kill the horfe by rid-^ 
ing it immoderately, or, by leaving the ftable- 
door open, fuffer thieves to ftcal it, Caius must 
make the owner a compenfation for his lofs* j 
and it is juft the fame, if he take a ready-fur- 
nifhed lodging, and his guefts, or fervants, 
while they aeft under the authority given by 
him, damage the furniture by the omiflion of 
ordinary care. At Rome the law was not quite 
fo rigid; for Pomponius, whofe opinion on 
this point was generally adopted, made the 
mafter liable, only when he was culpably negli- 
gent in admitting carelcfs guefts or fervants, whofe 
bad qualities he ought to have known f : but 
this didindtion muft have been perplexing 
enough in practice; and the rule, which, by 
making the head of a family anfwerable indif- 
criminately for the faults of thofe, whom he 
receives or employs, compels him to keep a vi- 
gilant- eye on all his domefticks, is not only 
more fimple, but more conducive to the pub- 
lick fecurity, although it may be rather harlh 

* Salk. 282. Ld. Raytn. 619. 

£ £ 2 


t D. 19. 2. II. 
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in fome particular inftances It may here be 
obferved, that this is the only contraft, to which 
the French, from whom our word bailment was 
borrowed, apply a word of the fame origin ; 
for the letting of a houfe or chamber for hire is 
by them called bail a layer, and the letter for 
hire, bailleur, that is, bailor^ both derived from 
the old verb bailler, to deliver ; and, though 
the contrads, which are the fubjed of this 
eflay, be generally confined to moveable things, 
yet it will not be improper to add, that, if im- 
moveable property, as an orchard, a garden, or 
a farm, be letten by parol, with no other ftipu- 
lation than for the price or rent, the leflee is 
bound to ufe the fame diligence in preferving 
the trees, plants, or implements, that every pru- 
dent perfon would ufe, if the orchard, garden, 
or farm, were his own. 

2. Locatio oPERis, which is properly fubdi- 
vifible into two branches, namely, faciendi, and 
mercium vehendarum, has a moll extenfive influ- 
ence in civil life ; but the principles, by which 
the obligations of the contrading parties may be 
afcertained, are no lefs obvious and rational, 
than the objeds of the contrad are often vail 
and important ')-. 

* PoXh. Louagey n. 1 93. 

t It may beufeful to mention a nicety of the Latin language 
In the application of the verbs locate and conducere : the cm- 
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If Tithis deliver filk or velvet to a tailor for 
a fuit of clothes, or a gem to a jeweller to be 
fet or engraved, or timber to a carpenter for 
the rafters of his houfe, the tailor, the engrav- 
er, and the builder, are not only obliged to 
perform their feveral undertakings in a work- 
manly manner* : hvX^fince they are entitled to a 
reward, either by exprefs bargain or by impli- 
cation, they mull alfo take ordinary care of the 
things refpedively bailed to them : and thus, if 
a horfe be delivered either to an agiftin^ farmer 
for the purpofe of depafturing in his meadows, 
or to an hoftler to be dreffed and fed in his 
liable, the bailees are anfwerable for the lofs of 
the horfe, if it be occafioned by the ordinary 
negleft of themfelves or their fervants. It has, 
indeed, been adjudged, that, if the horfe of a 
giieft be fent to pajiure by the oivners dejire, the 
innholder is not, as fuch, refponfible for the lofs 

ployer, who gives the reward, is locator operis, but condutlor 
operarttny, while the party employed, who receives the pay, is 
locator operarum, but conduBor operis. HEiNf CC. in Band. 
par. 3. ^ 320. So, in Horace, 

“ Tu fecaiula marmora 
“ Locas'r— 

which the ftoiieliewer or mafon conduxit. 

* I Ventr. 268. erroneoufly printed i Vern. 268. in all 
the editions of Bl. Comm. II. 452. The innumerable multi- 
tude of inaccurate or idle references, in our beft reports and 
law-trafts, is tlie bane of the ftudent and of the prac- 
tifer. 
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of him by theft or accident* ; and, in the cafe 
of Mosley and Fosset, an a£l:ion againft an 
agifter for keeping a horfe fo negligently that it 
•was Jiolen, is faid to have been held maintain- 
able only by reafon of a fpecial affumption f j 
but the cafe is differently reported by Rolle, 
who mentions no fuch reafon ; and, according 
to him, chief juftice Popham advanced gene- 
rally, in conformity to the principles before 
eflablifhed, that, “ if a man, to whom horfes are 

bailed for agiftment, leave open the gates of 
“ his fields in confequence of which negledk 
“ they ftray and are Jtolen^ the owner has an 
“ a£lion againft him:” it is the fame, if the 
innkeeper fend his gueft’s horfe to a meadow of 
his own accord, for he is bound to keep fafely 
all fuch things as his guefts depofit within bis inn^ 
and fhall not difcharge himfelf by his own a<ft 
from that obligation ; and, even when he turns 
out the horfe by order of the owner, and receives 
pay for his grafs and care, he is chargeable, 
furely, for ordinary negligence, as a bailee for 
hire, though not as an innkeeper by the general 
cuftom of the realm. It may be worth while 
to inveftigate the reafons of this general cujlom, 
which in truth means no more than common lawy 
concerning innholders*. 

♦ 8 Rep. 32. Caji/fV cafe, t Mo. 543. i Ro. Abr. 

X Reg. Grig. 105.3. Noy, Max. ch. 43. 
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Although a 'ftipend or reward in mdney be the 
eflence of the contradf called locatioy yet the fame 
refponfibility for negledl is juftly demanded in 
any of the innominate contrails, or, whenever a 
valuable confideration of any kind is given or 
ftipulated. This is the cafe, where the contradf 
do ut des is formed by a reciprocal bailment for 
ufe, as if Robert permit Henry to ufe his pka- 
fure-hoat for a day, in confideration that Henry 
will give him the ufe of his chariot for the fame 
time ; and fo in ten thoufand inftances, that 
might be imagined, of double bailments: this too 
is the cafe, if the ahfolute property of one thing 
be given as an equivalent for the temporary or 
limited property of another, as if Charles give 
George a brace of pointers for the ufe- of his 
hunter during the feafon. The fame rule is ap- 
plicable to the contract facio ut facias.^ where 
two perfons agree to perform reciprocal works 
as if a mafon and a carpenter have each refpec- 
tively undertaken to build an edifice, and they 
mutually agree, that the firft fhall finllh all the 
mafonry, and the fecond all the wood-work, in 
their refpedlive buildings; but, if a goldfmith 
make a bargain with an architeiSt to give him a 
quantity of wrought plate for building his houfe, 
this is the contrail do ut facias^ or facio ut des ; 
and, in all thefe cafes, the bailees muft anfwer 
for the omilTion of ordinary diligence in preferv- 
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ing the things, with which they are intruded : 
fo, when yacob undertook the cate of Laban’s 
flocTcs and herds for no lefs a reward than his 
younger daughter, whom he loved fo paffion- 
ately, that /even years ’were in his eyes like a 
few daysj he was bound to be juft as vigilant, 
as if he had been paid in ftiekels of filver. 

Now the obligation is precifely the fame, as 
we have already hinted when a man takes 
upon himfelf the cuftody of goods in confe- 
quence and cotfideration of another gainful can- 
trabl ; and, though an innholder be not paid in 
money for fecuring the traveller’s trunk, yet the 
gueft facit ut faciat, and alights at the inn, not 
folely for his own refrefliment, but alfo that 
his goods may be fafe : independently of this 
reafoning, the cuftody of the goods may be 
confidered as acceJJ'ary to the principal contrail, 
and the money paid for the apartments as ex- 
tending to the care of the box or portmanteau ; 
in which light Gaius and, as great a man as 
he, lord Holt, feem to view the obligation j 
for they agree, “ that, although a bargeman 
and a mafter of a fhip receive their fare for 
the paflage of travellers, and an innkeeper 
his pay for the accommodation and enter- 
f‘ tainment of them, but have no pecuniary re- 
** ward for the mere cujiody of the goods be- 

* P- 3:$> 11 ^' 



OF BAILMENTS. 


425 


“ longing to the paflengers or guefts, yet they 

are obliged to take ordinary care of thole 
“ goods; as a fuller and a mender are paid for 
** their Jkill only^ yet are anfwerable, ex locato, 
“ for ordinary negle<fl;, if the clothes be loft or 
“ damaged*.” 

In whatever point of view we confider this 
bailment, no more is regularly demanded of the 
bailee than the care, which every prudent man. 
takes of his Own property; but it has long been 
holdeii, that an innkeeper is bound to reftitution, 
if the trunks or parcels of his guefts, committed 
to him either perfonally or through one of his 
agents, be damaged in his inn^ or Jtolen out ofit^ 
by any perfon whatever ; nor lliall he difchargc 
himfelf from this refponlibility by a refufal to 
take any care of the goods, hecaufe there are 
fufpedled per fans in the houfe, for whofe conduB 
he cannot he anj'werahle\ : it is otherwife, in- 
deed, if he refufe adiniflion to a traveller, be- 
caufe he really has no room for him, and the 
traveller, neverthelel's, infill upon entering, and 
place his baggage in a chamber without the 
keeper’s confent §. 

Add to this, that, if he fall to provide honeft 
jervants and honeft: inmates^ according to the 
confidence repofed in him by the publick, his 

* D. 4. 9. 5. and 12 Mod. 487. 

4 Yearb. lO Hen. VII. 26. aCro. 189. 

dMo. 78. § Dy. 158. b. 1 .^nd. 29. 
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negligence in that refpe£t is highly culpable, 
and he ought to anfwer civilly for their a>5ls, 
even if they Ihould rob the guefts, who fleep in 
his chambers Rigorous as this law may feem, 
and hard as it may actually be in one or two 
particular inftances, it is founded on the great 
principle of publick utility, to which all private 
confiderations ought to yield ; for travellers, 
who muft be numerous in a rich and commer- 
cial country, arc obliged to rely almoft impli- 
citly on the good faith of innholders, whofe 
education and morals are ufually none of the 
beft, and who might have frequent opportuni- 
ties of aflbeiating with ruffians or pilferers, 
while the injured gueft. could feldom or never 
obtain legal proof of fuch combinations, or 
even of their negligence, if no adual fraud had 
been committed by them. Hence the Praetor 
declared, according to Pomponius, bis dejire 
of fecuring the public from the dijh^nejly of fuch 
men, and by his ediSl gave an adion againft 
them, if the goods of travellers or paflengers 
were loft or hurt by any means, except damno 
fatali, or by inevitable accident', and Ulpian 
intimates, that even this feverity could not re- 
ftrain them from knavifli practices or fufpicious 

neglect. 

♦ I Bl. Comm. 430. f D. 4. 9. i. and 3. 
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In all fuch cafes, however, it is competent 
for the innholder to repel the prefumption of his 
knavery or default, by proving that he took or- 
dinary care, or that the force, which ocoafiened 
the lofs or damage, was truly irrefijlihle. 

When a private man demands and receives a 
compenfation for the bare cujlody of goods in 
his warehoufe or flore-room, this is not proper- 
ly a depojit, but a hiring of care and attention : 
it may be called locatio cujiodice, and might have 
been made a diftind, branch of this laft fort of 
bailment, if it had not feemed ufelefs to multi- 
ply fubdivifions 5 and the bailee may ftill be de- 
nominated locator operce, fince the vigilance and 
care, which he lets out for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in Englijh or Latin, he is clearly relpon- 
fible, like other interefted bailees, for ordinary 
negligence; and, although St. German feems 
to make no difference in this refpe£t between a 
keeper of goods for hire and a firnple depoftary, 
yet he ufes the word default, like the cul- 
pa of the Romans, as a generical term, and 
leaves the degree of it to be afcertained by the 
rules of law'^^ 

In the fentence immediately following, he 
makes a very material diftiudlion between the 
two contradls; for, “if a man, fays he, have 

* DoH. and S.'.vi/. where before cited. 
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“ a certain recompenfe for the keeping of goods, 
“ and promife, at the time of the delivery, to 
“ redeliver them fafe at his peril, then he fliall 
be charged with all chances, that may befall; 
“ but, if he make that promife, and have 
“ nothing for keeping them, he is bound to no 
cafualties, but fuch as are wilful, and happen 
“ by his own default:'’’ now the word peril, 
like periculum, from which it is derived, is in 
itfelf ambiguous, and fometimes denotes the 
rijk of inevitable mifchance^ fometimes the dan- 
ger arifing from a want of due circwnfpeBion ; 
and the ftronger fenfe of the word was taken in 
the firft cafe againft him, who uttered it', but, in 
the fecond, where the conllrudlion is favour- 
able, the milder fenfe was juftly preferred*. 
Thus, when a perfon, who, if he were wholly 
uninter efted, would be a mandatary, undertakes 
for a reward to perform any work, he mull be 
confidered as bound ftill more ftrongly, to ufe a 
degree of diligence adequate to the performance of 
it: his obligation muft be rigoroufly conftrued, 
and he would, perhaps, be anfwerable ^or fight 
negled, where no more could be required of a 
mandatary than ordinary exertions. This is the 
cafe of commiffioners, factors, and bailiffs, when 
their undertaking lies in fefance, and not fimply 


* See before, p. 370. 
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in cujlody : hence, as peculiar care is demanded 
in removing and raifing a fine column of gra- 
nate or porphyry, without injuring the fhaft ot 
the capital, Gaius feems to exaifl more than or- 
dinary diligence from the undertaker of fuch a 
work for a ftipulated compenfation*. Lord 
Coke confiders a fador in the light of a fervant^ 
and thence deduces his obligation; but, with 
great fubmiflion, his reward is the true reafon, 
and the nature of the hufmefs is the juft meafure, 
of his duty f ; which cannot, however, extend 
to a refponfibility for mere accident or opeji rob- 
ffery\ ; and, even in the cafe of theft^ a faftor 
has been holden excufed, when he Ihowed, 

that he had laid up the goods of his principal 
“ in a warehoufe, out of which they were 
“ Jlolen by certain malefactors to him un- 
“ known 

Where Jkill is required, as well as care, in 
performing the work undertaken, the bailee for 
hire muft be fuppofed to have engaged himfelf 
for a due application of the necefary art : it is 
his own fault, if he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head concerning a mandatary, may be 
applied with much greater force to a conduBor 

* D. rg. 2. 7. f 4Rep.84. Ld. Raym.piS. 

J I Inft. 89. a. J I Vent. 12 1, Fere mA Smith. 
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pperis faciendi*, I conceive, however, thati 
where the bailor has not been deluded by any 
but himfelf, and voluntarily employs, in one 
art a man, who openly exercifes another, his 
folly has no claim to indulgence ; and that, un- 
lefs the bailee make falfe pretenfions, or a Jpe- 
cial undertaking, no more can fairly be de- 
manded of him than the beft of his ability f. 
The cafe, which Sadi relates wdth elegance 
and humour in his Gulijtan or Rofe-G orderly 
and which Pufendorf cites with approba- 
tion is not inapplicable to the prefent fubjedt, 
and may ferve as a fpecimen of Mahomedan IwBy 
which is not fo different from ouss, as we are 
taught to imagine : ‘ A man, who had a dif- 

* order in his eyes, called on a farrier for a re- 

* medy ; and he applied to them a medicine 

* commonly ufed for his patients : the man loft 
,* his fight, and brought an ailion for damages; 

* but the judge faid, “ No adlion lies, for, if 

the complainant had no>t himfelf been an afsy 
“ he would never have employed a farrier 

* and Sadi proceeds to intimate, that, “ if a 

perfon will employ a common rnat-maker to 
weave or embroider a fine carpet, he muft 
impute the bad workmanfhip to his own 
“ folly §.” 

* Spondet, fay the Roman lawyers, peritiam artis. 

P. 381. t De Jure Nat. et Gent. lib. 5. cap. 5. § 3, 
^ Rofar. Polit. cap. 7. 1 here arc uumberkss trails in 
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In regard to the difthadtion before-mentioned 
between the nonhhwct and the w’jfefance of a 
workman*, it is indifputably clear, that an ac- 
tion lies in both cafes for a reparation in da- 
mages, whenever the work was undertaken for 
zreivardy either adliially.paid, exprefsly ftipu- 
lated, or, in the cafe of a common trader, 
ftrongly implied', of which Blacks tone gives 
the following inftance : “ If a builder promifes, 
undertakes, or alTumes to Caius, that he will 
“ build and cover his houfe within a time li- 
mited, and fails to do it, Caius has an adtion 
on the cafe againft the builder for this breach 
“ of his exprefs proinife, and fliall recover a 
pecuniary fatisfadlion for the injury fuftained 
by fuch delay-j'.” The learned author moan- 
ed, I prefume, a common builder, or fuppofed a 
confideration to be given ; and for this reafon I 
forbore to cite his dodtiine as in point on the 
fubjed of an action for the «o«performance of 
a mandatary\. 

Before we leave this article, it feems proper 
to remark, that every bailee for pay, whether 

Arabkly Perfiarty and TtsrltJ/jy on every branch of jurif- 
prudence; from tlie beft of which it would not be difficult 
to extract a complete fyftem, and to compare it with our 
own ; nor would it be lefs eafy, to explain in Pevftan or 
Arabick fuch parts of our Englip law, as either coincide 
with that of the Aftaticksy or are manifeftly preferable to it. 

^ P.382, &c. t Comm. 157. $ P- 383, 384, 385. 
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conduSior ret or conduBor operis^ muft be fup- 
pofed to know, that the goods and chattels of 
bis bailor are in many cafes dijirainahle for rent, 
if his landlord, who might otherwife be Ihame- 
fiilly defrauded, find them on the premilTes* ; 
and, as they cannot be diftrained and fo!d with- 
out his ordinary default at leajl, the owner has 
a remedy over againft him, and muft receive a 
compenfation for his lofs-f- ; even if a depojitary 
were to remove or conceal his own goods, and 
thofe of his depofitor were to be I'elzed for rent- 
arrere, he would unqueftionably be bound to 
make reftitution ; but there is no obligation in 
the bailee to fuggejl ‘wife precautions againft in-^ 
evitable accident ; and he cannot, therefore, be 
obliged ta advife infurance from fire ; much less 
to infure the things bailed v^ithout an authority 
from the bailor. 

It may be right alfo to mention, that the di(^ 
tindlion, before taken in regard to loans be- 
tween an obligation to reftore the fpecifick things, 
and a power or neceflity of returning others 
equal in value, holds good likewife in the con- 
tracts of hiring and depofiting : in the firft cafe, 
it is a , regular ; in the fecond, it be- 

comes a debt. Thus, accoiding to Alfenus 
in his famous law, on which the judicious 

* Bunr. 1498. &c. f 3. Bl. Comm. 8. X P. 392. 
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Bynkershoek has learnedly commented, if 
“ an ingot of filver be delivered to a filver- 
“ fmith to make an urn, the ’whole property is 
" transferred, and the employer is only a credi-^ 

‘‘ tor of metal equally valuable, which the 
“ workman engages to pay in a certain fliape* . 
the fmith may confequently apply it to his own 
ufe ; but, if it perilh, even by unavoidable mif- 
chance or irrefiftible violence, he, as owner of 
it, mull abide the lofs, and the creditor muffc 
have his urn in due time. It would be other- 
wife, no doubt, if the fame filver, on account 
of its peculiar finenefs, or any uncommon 
metal, according to the whim of the owner, 
were agreed to be fpecifically redelivered in the 
form of a cup or a ftandilh. 

3. Locatio operis mercium vehendarum 
is a contraft, which admits of many varieties 
in form^ but of none, as it feems at length to 
be fettled, in the fuhftantial obligations of the 
bailee. 

A carrier for hire ought, by the rule, to be 
refponfible only for ordinary negle6l ; and, in 
the time of Henry VIII. it appears to have 
been generally holden, “ that a common carrier 
“ was chargeable, in cafe of a lofs by robbery^ 

“ only when he had travelled by ivays danger- 

* D. 19. a. 31. Bynk. Obf. Jur. Rom. lib. VIII. 

VOL. VI. ? F 
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“ ous for robbing, or driven by nighty or at any 
“ inconvenient hour^ but, in the commer- 
cial reign of Elizabeth,, it was refoIved> upow 
the fame broad principles of policy and conve- 
nience that have been mentioned in the cafe of 
innholders, “ that, if a common carrier be robbed 
“ of the goods delivered to him, he fhall an- 
fwer for the Value of them-j-.” 

Now the reward or hire, which is conlidered 
by frr Edivard Coke as the reafon of this de- 
cifion, and on whicli the principal ftrefs is often 
laid in our own times, makes the carrier liable, 
indeed, for the omiffion of ordinary care, but, 
cannot extend to irrefijliblc force) and, though 
fbme other bailees have a recompcnfe, as fadiorst 
and workmen for pay, yet, even in IVoodliefe' s 
Cafe, the chief jnftice admitted, that robbery 
was a good plea for a faSlor, though it was a 
had one for a carrier : the true ground of that 
refoiution. is the publick employment exercifed by 
the can-ier, and the danger of his combining 
with robbers to the infinite injury of commerce 
and extreme inconvenience of fociety 

The modern rule concerning a common carrier 
is, tiiat “ nothing will excufe him, except the 

^ Doct. and Stud, where often before cited, 
f I Inftw ^9. a. Mo. 462. I Ro. Abr. 2. Woodllefe and: 
Curiics^ 

Ld. Raym. 917. 12 ivipci, 487^ 
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‘‘ a5l of God, or of the King's enemies'^ but 
a momentary attention to the principles muft 
convince us, that this exception Ls in truth part 
of the rule itfelf, and, that the refponlibility for 
a lofs by robbers is only an exception to it : a 
carrier is regularly anfwerable for ncgled:, but 
not, regularly^ for damage occafioned by the at- 
tacks of ruffians^ any more than for hoftile vio- 
lence, or unavoidable misfortune ; but the great 
maxims of policy and good government make it 
neceflfary to except from this rule the cafe of 
robbery^ left confederacies fhould be formed be- 
tween carriers and defperate villains with little 
or no chance of deteifion. 

Although the ASl of God^ which the ancients 
too called ©« and Vim divinam, be an ex- 
preflion, which long habit has rendered familiar 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 
to fubftitute in its place inevitable accident : reli- 
gion and reafon, which can never be at va- 
riance without certain injury to one of them, 
affure us, that “ not a gull of wind blows, nor 
“ a flafli of lightning gleams, without the 
knowledge and guidance of a fuperintending 
“ mind but this doctrine lofes its dignity 
and fublimity by a technical application of it, 

* Law of Nift PriiiSf 70, 7 *' 

F F 2 
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which may in fome inftances border even upon 
profanenefs ; and law, which is merely a prac- 
tical fcience, cannot ufe terms too popular and 
perfpicuous. 

In a recent cafe of an adlion againft a carrier, 
it was holden to be no excufe, “ that the Ihip 
was tight, when the goods were placed on 
board, but that a rat, by gnawing out the 
“ oakum, had. made a fmall hole, through 
“ which the water had gufhed* but the true 
reafon of this decifion is not mentioned by the 
reporter : it was in fadt at leajl ordinary negli- 
gence, to let a rat do fuch mifehief in the vef- 
fcl j and the Roman law has, on this principle, 
decided, that, “ fi fullo veftimenta polienda 
“ acceperit, eaque mures roferint, ex locato te- 
** netur, quia debuit ab hac re ca’vere'\." 

Whatever doubt there may be, among civi- 
lians and common-lawyers, in regard to a cajket, 
the contents of ivfjich are concealed from the de- 
positary;);, it feems to be generally underftood, 
that a common carrier is anfwerable for the lofs 
of a box or parcel, be he ever fo ignorant of its 
contents, or be thofe contents ever fo valuable, 
mkfs he make a fpecial acceptance § t but grofs 
fraud and impoftion by the bailor will deprive 

* I Wils. part I. 28 1. Dale and Hall. 
t D. 19. 2. 13. 6. X Before, p. 362, 364, 366. 

§ I Stra. 145. Titchburn White. 



OF BAILMENTS. 


4-37 


him of his a€lion, and if there be proof, that 
the parties were apprized of each other’s inten- 
tions, although there was no perfonal cojnmu- 
nication, the bailee mi:y be confidered as a /pe- 
dal acceptor : this was adjudged in a very mo- 
dern cafe particularly circumftanced, in which 
the former cafes in Ventris^ Alleyne, and Car- 
the%i\ are examined with liberality and wifdom; 
but, in all of them, too great ftrefs is laid on 
the reward^ and too little on the important mo- 
tives of public utility^ which alone diftinguifli 
a carrier from other bailees for hire*. 

Though no fubftantial difference is aflign- 
able between carriage by land and carriage by 
zvatcf\ or, in other words, between a waggon 
and a bargr^ yet it Toon became necelfary for the 
courts to declare, as they did in the reign of 
James I., that a common hoymany like a com- 
mon waggoner, is refponfible for goods com- 
mitted to his cuftody, even if he be robbed of 
them J ; but the reafon faid to have been given 
for this judgement, namely, becaufe he had his 
hire, is not the true one ; fince, as we have be- 
fore fuggefted, the recompenje could only make 

* Burr. 2298. Gibbon and Puyiitcn. See 1 V'ent. 238. All. 
93. Carth. 485. 

I Hob. ca* 30. 2 Cro. 330. Rich and Kmclatul, The 

JirJ} cafe of the kind, fald lord Holt^ to be found in our 
books.*' 12 Mod. 480. 
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him liable for temerity and imprudence^ if a 
bargemafter were rafhly to flioot a bridge, ivhen 
the heat of the 'weather is tempeftuous ; but not 
for a mere cafualty, as if a hoy in good condi- 
tion, fhooting a bridge at a proper time, were 
driven againft a pier by a hidden breeze, and 
overfet by the violence of the Ihock*; nor, by 
parity of reafon, for any other force too great 
to be refiftedf : puhlick employment of the 

hoyman, and that diftruft, which an ancient 
writer juftly calls the Jinew of ivfdom, are the 
real grounds of the law’s rigour in making fuch 
a perfon refponfible for a lofs by robbery. 

All, that has juft been advanced concerning 
a carrier, may, therefore, be applied to a 
bargemafter or boatman ; but, in cafe of a tem- 
peft, it may fometimes happen, that the law of 
jetfon and average may occafion a difference. 
Barcroft' s cafe, as it is cited by chief jufticc 
Rolle, has fome appearance of hardfliip : “ a 
‘‘ box of jewels had been delivered to a ferry- 
“ man, who knew not what it contained, and, a 
“ hidden ftorm arifmg in the paffage, he threw 
“ the box into the fea; yet it was refolved, that 
‘‘"he fhould anfwer for it J now I cannot help 

* I Stra. 128. Jlmies and Stevens, 

f Palm. 548. W. Jo. 159. Sec the doftrlne of inevitable 
"accident moil learnedly difcufTcd in Defid, Hernldi AnimadVf 
|n Salmajii Obferv. in Jus .Alt, et Rqm, cap. xv. 

t 93* 
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ftifpediiig, that there was proof in this cafe of 
culpable negligence, and probably'the cafket was 
both fmall asiA light enough, to have been kept 
longer on board than other goods; for, in the 
cafe of Grave fend barge, cited on the bench by 
lord Coke, it appears, that the pack, which was 
thrown overboard in a tempeft, and for which 
the bargeman was holden not anfwerable, was of 
great value and great xocight\ although this laft 
circumftance be omitted by Rolle, who lays 
only, that the mailer of the vell'el had no informa- 
tion of its contents*. 

The fubtilty of the human mind, in finding 
dillinftions, has no bounds; and it was imagined 
by fome, that, whatever might be the obligation 
of a 6u/’(>c'-maller, there was no reafon to be 
equally rigorous in regard to the mailer of Ajbip; 
who, if he carry goods for profit, mull indubita- 
bly anfwer for the ordinary negleH of himfelf or 
Ills mariners, but ought not, they faid, to be 
chargeable for the violence of robbers: it \ras, 
liowever, otherwife decided in the great cafe of 
Mors and Slexv, where “ eleven perfons armed 

came on hoard the Ihip in the river, under 
“ pretence of imprefjing feamen, and forcibly 
“ took the chells, which the defendant had en- 
“ gaged to carry and, though the mailer was 

2 Bulftr. 280. 2. Ro.Abr. 567. 
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entirely blamelefs, yet fir Matthew Hal© 
and. his brethren, having heard both civilians and 
common-lawyers, and, among them, Mr. Holt 
for the plaintiff, determined, on the principles 
juft before eftabliflied, that the bailor ought to 
recover*. This cafe was frequently mentioned 
afterwards by lord Holt, who faid, that the 
“ declaration was drawn by the greateft pleader 
“ in England of his timef.” 

Still farther: fince neither the element, on 
which goods are carried, nor the magnitude and 
form of the carriage, make any difference in the 
refponfibility of the bailee, one would hardly 
have conceived, that a diverfity could have been 
taken between a letter and any other thing. Our 
common law, indeed, was acquainted with no 
fuch diverfity ; and a private poft-mafter was 
precifely in the fituation of another carrier ; but 
the ftatute of Charles II. having eftablilheda 
general poll-office, and taken away the liberty of 
fending letters by a private poft|, it was thought, 
that an alteration was made in the obligation of 
the poft-mafter general ; and, in the cafe of 
Lane and Cotton, three judges determined, againft 
the fixed and vfell-fupported opinion of chief 
juftice Holt, “ that the poft-mafter was not 

I Ventr. 190. 238. Raym. 220. 

t Lei. Raym. 920. 

i 1 2 Cha, 11. cli. 35 . Sec the fubfequent flatutes. 
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anfwerable for the lofs of a letter with exche- 
“ quer-bills in it* now this was a cafe of or- 
dimry negleft, for the bills were Jlolen out of the 
plaintiff’s letter in the defendant's office-f ; and, 
as the mafter has a great /alary for the difcharge 
of his truft j as he ought clearly to anfwer for the 
a£ts of his clerks and agents ; as the ftatute, pro^ 
feffedly ena<fled for /tfety as well as difpatcb^ 
could not have been intended to deprive the 
fubjeft of any benefit, which he before enjoyed; 
for thefe reafons, and for many others, I believe 
that Cicero would have faid, what he wrote on 
a fimilar occafion to Trcbatius, “ Egotamen 
“ sc.®voLiE affentiorj.” It would, perhaps, 
have been different under the Jiatute, if the poll 
had been robbed^ either by day or by nig^bt. 


Carth* 487. 12 Mod. 482. 

f In addition to the authorities, before cited, p. 370. note 
( j ), for the dillinclion between a lofs by Jlmlth and by robbety^ 
fee Dumoullny tra£l. De co quod intercjl^ note 1 84. and Ro- 
SEI.LA CASUUM, 28. b. This laft is the book, which St. Ger- 
man improperly calls Sttmma Rofella^ and by mlfquoting. 
which he mifled me in the pafTage concerning the fall of a 
houfe^ p. 39 < 5 . The words of the author, Trovamala^ arc 
thefe : “ Domus tua minabatur ruitiam ; domus corruit, ct in- 
terficitequum tibi(:£?//n;Wi</«//i; certenonpote^ldIcicafusfor•r 
‘^ tuitus; quia dll'tgentljftmus reparifict domum, vel ibi non har 
bitaflet*, fiautem domus non minabatur rulnam, fed impdn 
tanpefatis validae corruit, non ell tibi imputandum.’^ 

X Epift. ad Fam. VII. 22. 
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when there is a neceflity of travelling, but even 
'that queftion would have been difputable ; and 
here I ihay conclude this divifionof my eflay,with 
obferving, in the plain but emphatical language of 
St. German, “ that all the/om^rdiverfities be 
“ granted by fecondary conclufions derived upon 
“ the law of reafon, without any Jiatuie made in 
“ that behalf ; and, peradventure, laws and the 
‘^conclufions therein be the more plain and the 
more open j for if any Jlaiute were made t.bere- 
“ iw, I think verily, more doubts and queftions 
“ would arife upon the fiatute, than doth now, 
“ when they be only argued and judged after 
** the comnwn law*.” 

Before I finiflr the hijiorical part of my efl'ay, 
in which I undertook to demonftrate, “ that a 
“ perfed. harmony fubfifted on the interefting 
“ branch of jurifprudence in the codes of nations 
“ mojl eminent for legal wifdomfy" I cannot for- 
bear adding a few remarks on the inftitutions of 
thofe nations, who arc generally called barbarous 
and who feem in many inflances to have de- 
ferved that epithet : although traces of found 
reafoning and folid judgement appear in moft of 
their ordinances. 

By the ancient laws of the Wi si corns, 
which are indeed rather obfeure, the “keeper o^ 

Dodt. and Stud, dial. 2 . chap. 38. laft fi'ntcncc. 

+ P. 
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“ a horfe or a'n ox for hire, as well as a hirer for 
‘‘ ufe, was obliged, if the animal perijhed, to xt- 
“ turn another of equal worth:” the law of the 
Baiuvarians on this head is nearly in the fame 
words; and the rule is adopted with little altera- 
tion in the capitularies of Charlemagne and 
Lewis the Pious*, where the Mofaick law be- 
fore cited concerning a borroxver may alfo be 
foundf. In all thefe codes a depajitary of gold, 
fiver, or valuable trinkets, is made chargeable, 
if they are deftroyed hj fire, and hisoiun goods 
perilh not with them; a circumftance, which 
fome other legiflators have confidered as conclu- 
jivc evidence of grofs neglect or fraud ; thus, by 
the old Britijh called the book of Cyn awg, 
a perfon, who had been robbed of a depofit, was 
allowed to clear himfelf by making oath, with 
compurgators, that he had no concern in the rob- 
bery, iinlej's he bad faved bis oxen goods; and it 
was the fame, I believe, among the Britons in 
the cafe of a lofs by fire, which happened with- 
out the fault of the bailee ; although Howel the 
Good feems to have been rigorous in this cafe, 
for the fake of publick fecurity:}:. There was 


* Lindenbrog, LI-. Wiftgoth. lib. tit. j. § i, 2, 3. and 
LL. Baiuvar. tit. H- § i, 2, 3, Capitul. lib. 5. § 204. 
f lib. 6. § 22. Esod. xxii. 14, 11;. 

J LL. Hyiucl DJa, lib. 3. cap. 4. § 22. and lib. 3. cap, 
3. $ 40. Sec alfo Stiernh, Dejur. Sveon. p. 256, 257. 
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one regulation in the northern code, which I 
have not feen in that of any other nation: 
if precious things were depofited and time 

was given to fearch for the thief, and, if he could 
not be found within the time limited, a moiety 
of the value was to be paid by the depofitary 
to the Owner, “ ut damnum ex medio uterque 
“ fuftineref^.*’ 

Now I can fcarce perfuade myfelf,' that the 
phrafe ufed in thefe laws,yi id peri erit, extends 
to a perilhing by inevitable accident ; nor can I 
think, that the old Gothick law, cited by Stiern- 
HOOK, fully proves his affertion, that “a de- 
“ pofitary was refponfible for irrejijlibk force 
but I obferve, that the military law- givers of the 
north, who entertained very high notions of 
good faith and honour, were more ftrid than 
the Romans in the duties, by which depofitaries 
and other truftees w-ere bound : an exa<fl; con- 
formity oould hardly be expected between the 
ordinances of poliflied ftates, and thofe of a peo- 
ple, who could fulFer difputes concerning bail- 
ments to be decided by combat for it was the 
Jimperor Frederick II., who abolilhed the 
trial by battle in cafes of contefted depofits, and 
fubftituted a more rational mode of proof f. 

* LL. Wiftgoth, lib. 5. tit. 5. § 3. 

-t LL. Longohard. lib. 2. tit. 55. § 35. Conjlit. Ncnpcl.X'ii. 
2. tit. 34. 
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I purpofely referved to the laft the mentioa 
of the Hindu, or Indian code, which the learn- 
ing and induftry of my much-efteemed friend 
Mr. Halhed has made acceffiblc to 
and the Persian tranflation of which I have had 
the pleafurc of feeing: thefe laws, which muft hi 
all times be a lingular objedl of curiofity, are 
noiv of infinite importance ; fince the happine^ 
of millions, whom a feries of amazing events 
has fubje^fed to a Britijb power, depends on a 
ftridl obfervance of them. 

It is pleafing to remark the fimilarity, or ra- 
ther identity, of thofe conclufions, which pure 
unbiaffed reafon in all ages and nations fcldom 
fails to draw, in fuch juridical inquiries as arc 
not fettered and manacled hy pojitive inftitution; 
and, although the rules of the concerning 

fuccejjion to property y the punijhment of oj^encesy 
and the ceremonies of religion, are widely differ- 
ent from ours, yet, in the great fyftem of con- 
trails and the common intercourfe between man 
and man, the Pootee of the Indians and the 
Digest of the Romans are by no means diffi- 
milar*. 

* “ H*c omnia, fays Grotics, Romanis quidem con- 
“ gruunt Icgibus, fed non ex illis primitus, fed ex gquitate na- 
“ turali, venlunt : quare eadem apud alias quoque gentes 
“ reperire eft.’' Dc Jure BelH ac Pacts, Ub. a. cap. 12. 
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Thus, it is ordained by the Ikgesof Hindujidny 
that “ a.depofitor ihall carefully inquire into 
“ the charadferof his intended depofitary; who, 
“ if he undertake to keep the goods, lhall pre^ 
ferve them with care and attention ', but fhall 
not, be bound to reftore the value of them, if 
“ they he: f polled by unj'orefeen accident, or burned, 
or Jidkn', unless he conceal any part of them, 
** that has been faved, or unlefs his ovon effects 
be jicured, or unlefs the accident happen after 
** his refufal to redeliver the goods on a de^ 
“ mand made by the depolitor, or while the de- 
“ pofitary, againd: the nature of the trulf, pre- 
“ fumes to make ufe of them in other words, 
“ the bailee is made anfwerable lor fraud, or 
dot fuck negligence as approaches to it*. 

So, a borrower is declared to be chargeablo 
even for cafualty or violence, if he fail to return 
the thing after the completion of the bufinefs, 
for which he borrowed it ; but not, if it be ac- 
cidentally loll or forcibly feized, before the ex- 
piration of the time, or the conclution of the af- 
fair, for which it was lent j- : in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident, the creditor lhall nc- 
verthelefs recover his debt with intereft, but the 

Gentso l^aws, chap. IV. See before, p. 37 J. 
f Same chapter. See before, p. 397. 
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^cbtori'fliall not be entitled to the value of his 
pawn*; and that, if the pledgee uje the thing 
pledged, he fhall pay the value of it to the 
pledgor in cafe of its lots or damage, whilft lie 
ufes itf. 

In the fame manner, if a perfon &ire a thing 
for ufei. or if any metal be delivered to ^naork- 
man, for the purpofe of making vefTels or orna- 
ments, the bailees arc holden to be difchargcd, 
if the thing bailed be deftroyed or fpoiled by 
natural misfortune or the iiijuftice of the ruling 
power, UNt.ESS it be kept after the time limited 
for the return of the goods, or the performance 
of the work:|'. 

All thclc provilions areconfonant to the prin- 
ciples eftablillied in this effay; and I cannot 
help thinking, that a clear and concile treatife, 
written in the Perjian or Arabian language, on 
the law of Contracls, and evincing the general 
conformity between the A/iatick and European 
lyftems, would contribute, as much as any regu- 
lation whatever, to bring our Englijh law into 
good odour among thofe, whofe fate it is to 
be under our dominion, and whole happinefs 
ought to be a ferious and continual objedl of our 
care. 


* Chap. I. Scd. I. Before, p. 415. 416. 
t Chap. I. SeA. II. Before, p. 409. 

X Chap. IV. and Chap. X. Before, p. 418, 421. 
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Thus have I proved, agreeably to^ ' my un- 
dertaking, that the plain elements of natural lata, 
on the fubje6l of Bailments, which have been 
traced by ajhort analyfs, are recognifed and con- 
firmed by the wifdom of nations* j andl haften 
to the third, or fynthetical^ part of my work, in 
whicl^ from the nature of it, moft of the defi- 
nitions and rules, already given, muft be repeated 
with little variation inform, and none in Jiib- 
fiance: it was at firfl my dcfign, to fubjoin, with 
a few alterations, the Synopfis of Delrio; but 
finding, that, as Bynkershoek exprefTes him- 
felf with an honeft pride, I bad leifure fomctimes 
to write, but never to copy, and thinking it un- 
juft to embellith any produ61ion of mine with 
the inventions of another, I changed my plan ; 
and (hall barely recapitulate the do<5trine ex- 
pounded in the preceding pages, obfcrving the 
method, which logicians call Synthefis, and in 
which all fcicnces ought to be explained. 

1. To begin then with definitions : \. Bail- 
ment is a delivery of goods intrufi, on a contrast 
expreffed or implied, that the trufi fhall be duly 
executed, and the goods I'edelivered, as foon as the 
time or ufe, for which they were bailed, fioall have 
elapfed or be performed. 

2. Deposit is a bailment of goods to be kept 
for the bailor without a recompenfe. 


• Before, p. 328 and 337. 
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MAni5a'te is z. bailment of |6ods, •aoifh^ 
mt rewards to be carried from place to place ^ or 
to have fome aSf performed about thetiti 

4. Lending for%se is a bailment of d thing 
for a certain time to be ufed by the borrower 
’Without paying for it. 

5. Pledging is a bailment of goods by Z 

debtor to his creditor to be kept till the debt be 
difc barged, ^ > 

6. Letting to rtiRE is 1 . z bailment k 
THING to be ufed by the hirer for a compenfathn 
in money \ or, 2. a letting mt of work and la- 
bour to be done, or care and attention to 
be befowed, by the bailee, on the goods bailed^ 
and that for a pecuniary recompenfe\ or, 3. of 
CARE and I'AiNS in carrying the things delivered 
from one place to another for a f ipulated or ««- 
plied reward. 

7. Innominate bailments are thofe, 
where the compenfation for the ufe oiz thing, 
of for labour and attention, is not pecuniary, but 
either i . the reciprocal ufe or the gft of fome 
other thing; or, 2. work and pains, reciprocally 
undertaken j or, 3. the ufe or gift of another 
thing in conlideration of care and labour, and 
converfely. 

8. Ordinary negleSl iht omijion thstt 
care, which every man of common prudence, and 

VOL. VI. G G 
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cpi\c^as. , 

9. Gko^^ itif want pf tJiat care, 

i^hiph man of comn^.Stnftt hm inattentive 

fptver^ takes pf Us o^n prpperty. 

10. Slight negled is the omfjipn of that 
^ligynpe<t which very qkcunfpe^ a^ tUoLgUful 
perfpm pfe in fecuring their own goods and' 

chattels. 

« 

%. A NAKED CONTRACT IS ^ Contract 
Qiade without cmjideration or rtcomfenfe. 

. II. The ruleSf which may be confidered as 
axioms flowing from natural realbn, good mo- 
rals, and found policy, are thefe : 

1. A bailee, who derives no benefit from his 
undertaking, is rcfpoufible only for gross ne- 
glect, 

2. A bailee, who alone receives benefit from 
the bailment, is refponfible for slight nc- 
gle(a:. 

3. When the bailment is beneficial to both 
parties, the bailee muft anfwer for ordinary 
negle^ 

4. A SPECIAL AGREEMENT of any bailee to 
aafwer for more or lefs, is in general valid. 

5. All bailees are anfwerable for actual 
tR ADD, even though the contrary be fiipulated. 

^ No bailee ihall be charged fpr a lofs hf 
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intvitahle accident or irrejijiible force, ex* 
cept fpecial agreement. 

7. Robbery by force is coniidered as irre* 
JiJiible\ but a lofe bj^hate stealth js pre^ 
JumpHve evidcnco of ordinary negleft. 

8. Gross neglc<ft is a violation of good faith. 

9. No action lies to compel performance 
of a naked contraB. 

10. A reparation may be obtained by fuit for 
every damage occafioned by an injury. * 

11. The negligence of a servant, a<51ing^ 
his majier's exprefs or implied order^ is the neg- 
ligence of the MASTER. 

III. From thele rules the following propofi- 
tions are evidently deducible : 

1 . A DEPosi T A R Y is refponfiblc only for gross 
negledl ; or, in other words, for a violation of 
good faith. 

2. A DEPOSITARY, whofc character is 
known to his depofitor, lhall not anfwer for mere 
negleBa if he take no better care of his own goods, 
and they atfo be fpoiled or deftroyed. 

3. A MANDATARY to Carry is refponfiblc 
only for cross negled, or a breach of good 
faith. 

■ 4. A MANDATARY to perform ^a •work is 
bound to ufe a degree of diligence adequate to tht 
performance of it. 

5. A man cannot be compelled by action 

OCR 
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0 perform lus pfomife of engaging in a deposit:' 

or a MANDATE. 

- 6: A feparation may be obtained by fuit for 
DAMAGE occalioned by tiflfe nonperformance of a 
promife to become a depositary or a man-* 

DATARt. 

. 7. A BORROWER FOR USE is refponfible for 
SLIGHT negligence. 

8. A PAWNEE is anfwerable for ORDINARY 
negle6V. 

9. The HIRER of a thing is anfwerable for 
ORDINARY negledt. 

10. A WORKMAN for HIRE muft anfwer 
for ORDINARY negled of the goods bailed, 
and apply a degree of skill ecpial to bis un* 
dertaking. 

11. A letter to hire of his- CARE and 
attention is refponfible for ordinary neg- 
ligence. 

12. A carrier for hire, by land or by wa- 
ter, is anfwerable for ordinary neglefl. 

IV. To thefe rules and propoftions arc 
fome excepUons : 

1 , A man, who fpontaneoufy and ojicioujly 
engages to keep, of to carry ^ the goods of an- 
other, though neithout reward^ muft anfwer for 
SLIGHT negled. 

2. If a man, through Jlrong perfuafdn and 
with reludiahcCf undertake the execution of a 
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MANDATE, no more can be required of hin^ 
than a fair exertion of his ability, 

3. All bailees beoprae refponfible for Ioffes 
by CASUALTY or VIOLENCE, after their refufal 
to return the things bailed on a lawfiIl de»-' 

MAND. 

4. A BORROWER and a hirer are anfwer- 
able in all events, if they keep the things 
borrowed or hired after the Jiipulated timef'or 
ufe them differently from their agreement. ' 

5 . A depositary and a pawnee are an- 
fwerable in all events, if they ufe xhQ things 
depofited or pawned. 

6. An INNKEEPER is chargeable for the 
goods of his gueft mthin his inn, if the gueft 
be robbed by the fervants or inmates of the 
iceeper. . 

7\ A COMMON carrier, by land or by 
•water, muft indemnify the owner of the goods 
carried, if he be robbed of them. 

V. It is no exception, but a corollary, from 
the rulesi that “ every bailee is refponfible for a 
“ lofs by ACCIDENT or force, however tnevi- 
“ table or irrefijlible, if it be occafoned by that 
“ degree of negligence, for which the nature of 
“ his contradl makes him generally aiifwera- 

ble and I may here conclude m'y difeuflion 

4 

of this important title in jurifprudence withu 
general and obvious rgynark ; that “ <?// the pr«t 
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“ ceding rales and propefitiemf may be diverfi- 
** fied to infinity, by the circumjianee$ of every 
“ {Articular cafe on wl^h circumllandes it is 
oh the continent the province of a judge appoint- 
ed by ^e fovereign, and in EnOlakd, to our 
conftant honour and happinefs, of a jury freely 
cbofen by the parties, final^ to decide : thus, 
when a painted cartoon^ pafted on canvas, had 
be^ depojitedt and the bailee jeept it fo near a 
damp wall, that it peeled and was much in- 
jured, the queftion “ whether the depofitary 
“ had been guilty of gross ncglcft,” was pro- 
perly left to the jury, and, on a verdid for 
the plaintiff, with pretty large damages, the 
^Gurt re^ed to grant a new trial* ; but it waa 
the judge, who determined, that the defendant 
was by hw refponfible for grofs negligence 
ortly \ at)d, if it bad been proved, that the bailee 
had kept his own piflures of the fume fort in the 
fan^e place and manner, and that they too had 
been fpoiled, a new trial would, I conceive, have 
been granted; and fo, if no more than slight 
negledt hw been coipniktcd, and the jury bad^ 
nevertheleis, taken up(^ themielves to decide 
againft law^ that a bailee withoMt tf^iard was 
refponfibleii^ it. 

ShefCjlB the method uled in this little tra€t be 
approved, I may poihbly not want inclination, 

* % Stra. lOpp. Mfiten and 
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if I do not want kitiire, to difcufs in the fame 
form ruety branch of EngHJb law, cfail and cri^ 
mnalf private and pubUck ; aftei* which it will 
be eaiy to feparate and mould iiitb 
works, the three principal divifions, or the ana* 
lyticat, the bijioricalf and the fyntbetical^ parts. 

The great fyftem of jurifprudence, like that 
of the Univerfe, coniifts of many fubordinate 
fyiiems, all of which are connected by nice 
links and beautiful dependencies; and each of 
them, as I have fully perfuaded myfelf, is re- 
ducible to a few plain elementSf either the wife 
maxims of national policy and general conveni- 
ence, or the pojitive rules of our forefathers, 
which are feldom deficient in wifdom or utility* 
if Law be a fcience^ and really deferve fo fiib- 
Ifme a name, it muil be founded on principle, 
and claim an exalted rank in the empire of 
reafon\ but, if it be merely an unconnedted feries 
of decrees and ordinances, its ufe may remain, 
though its dignity be Icffened, and He will be- 
come the grcateft lawyer, who has the ftrongeft 
habitual, or artificial, memory. In fladice, law 
certainly employs two of the mental faculties; 
reafon^ in the primary invefiigation and dcci- 
fion of points entirely new\ and memory ^ in 
tranfmitting to .us the reafon of fage and learned 
men, to which our own ought invariably to 
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yield, pot from a becoming modefty, at leaft 
fro^ .a juft attention to that object, for which 
alf la, ws, are framed,, and all Societies inftit^ted, 
THE, COpp OF MANKIND. 



ADVERTISEMENT. 


After I had finlfhed the preceding tradl, to 
the fatisfadion of feveral friends, but not to my 
own, I was informed, that the learned Chris- 
tian Thomasius had publiflred a difiertation 
on the fame fubjed with the following title : 
De Ufu Frxidtico DoBrhia djfficillima Juris Ko^ 
mani de Culparum Prajiatione in Contra^ibus ; 
Hal.e, mdccv. The fame of the author, and 
the high applaufe, which the very fenfible 
Bynkerjhoek bellows on him, imprefled me with 
a moll favourable idea of his work, and with a 
ftrong defire to procure itj but, to my extreme 
difappointment, I cannot find it In any library, 
publick or private, in the Metropolis or in either 
of our Univerfities : I have fent for it, however, 
to Germany^ and, when I receive it, lhall take 
a fmcere pleafure, either in correding fuch er- 
rors, as it may enable me to deted in my elTayi 
or in confirming the fyftem, which I haive 
adopted, by fo refpedable an authority. 
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It has long been my opinion, that, in times of 
national adverlity, thofe citizens are entitled to 
the highefl; praife, who, by perfonal exertions 
and aftive valour, promote at their private 
hazard the general welfare; that the fecond rank 
in the fcale of honour is due to thofe, vrho, in 
the great council of the nation, or in other af^ 
femblies, legally convened, propofe and eanforcc 
with manly eloquence what they conceive to be 
falutary or expedient on the occafion ; and that 
the third place remains for thofe perfons, who, 
when they have neither a neceflity to a£t, nor 
a fair opportunity to fpeak, impart in writing 
to their countrymen fuch opinions as their rea- 
fon approves, and fuch knowlege as their painful 
rcfearches haVe enabled them to acquire. 
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With thefe reftridions, the fword, the tongue, 
and the pen, which have too often been em- 
ployed by the worft paffions to the worft pur- 
pofes, may become the inftruments of exalted 
virtue ; inftruments, which it is not the right 
only, but the duty, of every man to ufe, who 
can ufe them; paying always a facred regard 
to the laws of that country, which he under- 
takes to defend, to advife, or to enlighten. 

A fenle of ibis duty and a confeioufnefs of this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intereft, much 
lefs from any factious motive, to take up that 
inftrument, which I have ftated as the leaft ho- 
nourable of the three, and to prefent the pub- 
lick with a few confiderations on a fubje 61 no 
lefs interefting at the prefent hour than impor- 
tant to all future ages. 

Having unhappily been a vigilant and indig- 
nant ipe^ator of the late abominable enormities ; 
havif^ feen the fenate befieged, and the fenators 
infulted ; the laws of our country defied, and the 
law of nations violated ; having beheld the 
hpufes of our trueft patriots and moft refpc£lable 
magiftrates cither deftroyed, aflailed, or menaced; 
having pafled a whole night encircled by the 
blazing habitations of unoftending individuals, 
and by the flames of thofe edifices which pub- 
lick juftice had allotted to various clafles of of- 
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fenders j having lamented over i great ineti|k!» 
polls expofed for many days to the fury of a lic€&> 
tious rabble; having believed the nobleft com- 
mercial City in the vrorld to be in danger of a 
fecond conflagration ; having in viifx fought ac- 
cefs to the courts at Weftminfter in foil term» 
and to the houfes of parliament in full fofllon; 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which are not eafy to 
be known, and all the confequences of which are 
lefs eafy to be predided ; I could not but fee at 
length, with a mixed fenfation, between anguiih 
and joy, the vigorous and triumphant exertioiw 
of the executive power ; and I admitted the ne# 
ceffity of thofe exertions, whilft I deplored it. 

Every well-difpofed man, and lover of tran- 
quillity, muft have rejoiced, that, on the ninth 
of June, the peaceable and terrified inhabitants ol 
this noble Capital might enjoy repofe ; that the 
valuable efiedts, which many had remoiiliyblipvi 
fome had even buried, might be replaced ; that 
the artifan might refume his implements, and the 
ftudent, his books j that juft ice had reafcendec 
her feat ; and that order was fucceeding to con- 
fufion, harmony to difeord; but every honef 
man and lover of his country muft have grieved 
that a whole week was then before us, in whicl 
the necelTary adjournment of the Commons 
who would otherwife have been .deliberating or 
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tl^ ftate of tHe metropolis atid the kingdom, 
had 'left us under a power, which, whatever it 
might be in form and in effect, was in truth and 
fubftance, diiftatoriab 

In this awful interval a queftion occurred to 
me, which muft naturally have prefented itfelf 
to n&ny others : “ Whether the ftill-fubfifting 
“ laws and genuine conftitution of England 
“ had not armed the civil ^ftate with a power 
^ fufficient, if it had been previoufly underftood 
“ and preplred, to have fupprefled ever fo for- 
** midable a riot w'ithout the intervention of the 
•* military y 

If no fuch power legally exifted in the ftate^ 
our fyftem, I thought, muft be defedlive in a 
moft eflential point ; fince no people can be 
really and fubftantially free, whofe freedom is 
{o precarious, in the true fenfe of the word, as 
to depend on the protedfion of the foldiery; and 
even protedtors, who for feveral days poflibly 
could not, but certainly did not, adl at all, might 
have been neceffarily called away, in the moft 
dangerous moment, to defend our eoafts and 
maritime towns : if, on the other hand, fuch a 
power of fclf-protedlion did exift, our laws, I 
concluded, muft have been difgracefully ne- 
gledted, and ought to be reftored to full vigour 
and energy. 

A very (hort inquiry enabled me to anfwer 
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the queftlon, at lead to my own fatisfa(Stion, in 
the affirmative ; %nd it is the refult of this in- 
quiry, which I now requeft the public to accept 
with the indulgence due to an occafional produc- 
tion, and with the attention due to a fubje£t of 
general importance. 

This then is the propofition, which I under- 
take to demonftrate : “ That the common, and 
“ ftatute, laws of the realm, in force at this day, 

“ give the civil date in every county a power, 

“ which, if it were perfcdly underftood and 
“ continually prepared, would efiedtually quell 
“ any riot or infurrcction, without afllftance from 
“ the military, and even without the modern 
“ riot-ad.” 

To this propofition I fliall dridly, and, as far 
as I am able, logically coniine myfclf; avoiding 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifitions as might aulwer 
the purpoie of oftentation, which I dildain, but 
not of utility, which alone I feck; Ihould the 
curious and intelligent reader be dclirous of in- 
veRigating the powers of magiRrates and of courts 
in recording riots and {nuiilhing rioters, and of 
tracing the hiRory of our ancient and modern 
laws for the prefervation of publick tranquillity, 
from that of king In A to that of Geo kg k the 
FirR, he will receive ample information from 
the various books of authority, which I lhall 


VOL, VJ. 
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have occafion to cite in the courfe of my argu- 
ment. 

It is in every one’s mouth, that, on all violent 
breaches of the peace, the IherifF of the county 
is not only authorized but commanded to raife 
the Pojfe ComitatuSy and forcibly to lupprefs the 
tumult } but, if moft of thofe, who ufe this ex- 
preffion, will examine their own minds, they will 
prefently perceive, that they utter words, which 
convey to them no diftindl idea, and that the 
power of the countyy like many other powers in 
nature and jurifprudence, is very ill afcertained, 
and very imperfe£Uy comprehended. Logicians 
give us an admirable rule, “ that ive Jlmild feek 
“ after a clear, precife and complete conception of 
“ things, as they really exijl in their ozvn nature 

and in all their parts, and Jbould not always 
“ imagine that there are ideas, becaufe there are 
“ words*:'' let us apply this rule to the cafe be- 
fore us, and endeavour to form a luminous, 
fixed, comprehenfive notion of the power in 
queftion; without fuppofing that we compre- 
hend it, merely becaufe we know, that, befides 
its Latiti name, it is called in Norman French, 
Poiar del Countee, and fometimes, Aide del 
pais-f. 

We cannot begin our inveftigation under a 


Watts, part I. chap. vi. 


t Croropt. 124. 
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more*certain or more refpedlable "guide, than 
Chief Juftice FjftsrEUX, whofe words I (hall tran- 
feribe from that moft venerable repofitory of 
genuine EngUjh wifdom, the Year books*; 

At the beginning,” fays that learned Judge, 

** all the adminiftration of juftice was in one 
hand, namely, in the Crown ; then, after the 
“ multiplication of the people, that adminiftra- 
** tion was diftributed into counties, and the 
“ pozver was committed to a deputy in each 
“ county, napiely, the V'ifcount, or Sheriff; who 
“ was the King’s deputy to preferve the peace; 
“ and thus it is, that all people muft, in obe- 
“ dience to him, be ready in defence of the 
realm, when enemies come: thus too was he 
“ afligned to be a confervator of the peace, to, 
“ punilh malefa<ftors, to defend the realm when 
enemies invade it, to be attendant on the King 
in war-time, and to caufe all people in his 
“ county to go with the King to defend the 
“ land againft enemies.” 

Who the people are, that the laws of England 
required, and ftill require, to be ready and obe- 
dient to the fheriff on all occafions of publick 
difturbance, we learn from the judicious anti- 
quary, Lambard, who cites and adopts the 
opinion of Mr. Marrow delivered in a work, 

* 12 . Hen. VII. 17 . 
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which I fuppofe to have been a reading -eh the 
ftatute 1 3 Hen. IV. His opinioi! was, “ that the 
‘‘ juftices of the peace, fheriff or under fheriff, 
“ ought to have the aid and affiftance of all 
“ knights, gentlemen, yeomen, labourers^ fer- 
“ vants, apprentices, and likewife of wards, and 
‘‘ of other young men above the age of fifteen 
years ; becaufe all of that age are bound to 
have harnefs, or armour, by the flatute of 
“ Winchefter*.’. 

What efFe(^ the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
afligned by Mr. Marrow for his opinion, it is 
needlefs to inquire for it feems obvious, that the 
llatutes of James I. removed the tieceJjUy only, 
and not the propriety, of having arms, or, to ufc 
the very words of the old aft, armure pur la pees 
garder ; and the doftrine in Lambard is gene- 
rally underftood to be lawf . The paflage above- 
cited appears, however, to have miiled the great 
commentator on the laws of England, who feems 
to have collefted from it, that none were bound 
to obey the fummons of the fheriff, but perfons 
under the degree of nobilityX'^ whereas the patent 
of affiftance, cited by Dalton\, commands ba- 
rons, earls, and dukes, to be aiixiliantes et re* 

Lamb. Eiren. 316. t Dalt. c. 95. 

J 1 Comm. 344. 4 Comm. 122. . . H C. i. 
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fpdndeMes the ^herifF in all things belonging 
to his office. 

The' power of the county, therefore, includes 
the whole.,/rm7 ftate, from the duke to the pea- 
fant; while the military ftate, as ftich^ forms no 
part of that power, being under a different com- 
mand, and fubjecft to a different law ; but, as 
every foldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti- 
cular ftation, to exert himfelf, like any other good 
fubjedV, in the fuppreffion of tumults, the pre- 
vention of felony, and the apprehenlion of the 
rioters or felons. This I mean : when the fol- 
diery,not being upon military duty, happen to be 
prefent at a riot, and in their civil capacity forci- 
bly fupprefs it, their a£t is not only legal but 
laudable; and the colour of their clothes, or the 
nature of their arms, make no kind of difference ; 
but, when they are in truth called out by the 
executive magiftrate, and are in jadt no more 
than inftruments in the hands of their com- 
manders, their ads can only be juftilied by that 
Necessity which always defends what it compels, 
which for the time fuperfedes all pofitive law*, 
but of the real exiftence of which their country 
muft afterwards judge, unlefs the legillaturfe 
fhould, in their wifdom, be pleafed to declare it; 
For this diftindioni caii produce ho written au- 
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thority; butit feems confonant to reafonas well 
as truth. 

This power of the county, of which we may 
now begin to form a dillind idea, is mentioned, 
as wdl ; known and well underftood, in a va- 
riety of ftatutes, which were confirmatory of the 
common law ; and fome parts of which I ftiall 
cite in the original languages, how barbarous or 
inelegant foever they may appear to a claffical 
eye. 

Theftat. Weftm. i. c. 17. ordains ‘*qc levif- 
counte ou le bailiff, prife ove luy p(^er de Jon 
countee^ ou de fa bailie, voit elfayer de faire le 
“ plevin des averes a celuy qe prit les averes.” 
And that of Weftm. 2. c. 39. is more peremp- 
tory in cafes of refiftance to the execution of 
civil procefs: “ Multoties etiam dant refponfum, 
quod non potuerunt profequi praeceptum rcgis 
propter refiftentiam poteftatis alicujus magna- 
“ tis, de quo caveant vicecbmites de castero, quia 
“ hujufmodi refponfio multum redundat in de- 
“ decus domini regis; et, quam citb ballivi fui 
teftificantur, quod invenerunt hujufmodi re- 
** fiftentiam, ftatim omnibus omiffis, affumpto 
fecum pojfe comitatds fui, eant in propria per- 
“ fon^ ad faciendam executionem.” By the 17 
Rich. II. c. 8. it is enaded, that, in cafe of any 
tumult or diforder, “ a pluis toft qe vifcontz 
et autres miniftres le roi poent 'ent avoir 
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coniflance, ove la force del countee et pah, ou 
“ tiel cas aviegne, ilz mettent . deftourbance en- 

contre tiel malice ove Und lour poair, et 
“ preigncnt tielx meflefourS, et les mettent en 
“ prifone tanqe due execution de leie foit fait 
‘‘ de eux, eti^e touz feignurs et autres liges du 
“ roialme foient entendantz et aidantz, de tout 
“ lour force et poair^ as vifcontz et miniftres avant 
“ ditz.” 

Again : by the 13 Hen. IV. c. 7. Ordeig- 
“ nez eft et eftabliz, qe, fi aucun riot aflemblee 
“ ou rout des gentz encontre la loie fe face en 
“ aucune partie del roialme, les juftices de paix, 
“ trois ou deux de eux a meyns, et le vifcont 
“ ou fouth vifcont del countee, ou tiel riot aflem- 
“ blee ou rout fe ferra enapres, veignent ove le 
“ poair del countee, fi befoigne ferra, pur eux 
“ arcfter, et eux areftent.” In the conftru£lion 
of this laft ftatute it has been holden'*, that, al- 
though it fpeak of three or two juftices at leaft, 
yet one juftice may raife the power and fupprefs 
a riot; for it is abenefciallaw, faid FiNEUx,flKfi 
teas enaSled for the prevention of mifehief, which 
might enfiie, if a jujlice were to wait for others. 
It has alfo been adjudged, that, under the word 
minijlers, in the ftat. 17 Rich. II. c. 8. juftices 
of peace are comprifed j- ; and fo are conjlahles. 


14 Hen. VII, 10. Crompt. 46. b. f Crompt. 46. a. 
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by the opinion of Mtzberhert cited by Cromptortt 
and confimed by the Year book i Hen. VII. 
lo; where k isHaid down, that “ conftabularii 
“ villsB fuper alQBraiam poflunt leyare populum.” 

We may therefore conclude, that, in all cafes 
of tumult and infurredion, the fllfrifF, or other 
mmijier, may and ought to make proclamation^ 
commanding all fuch perfons, as conftitute the 
power of the county, to alTemble and affift him*; 
or he may fend a particular warning or Jummons, 
for the fame purpofe, to every individual of the 
pojfe j Vfho muft attend fuch fummons under 
pain of a heavy fine and imprifonment ; for, by 
the flat. 2 Hen. V^c. 8. it is provided, “ qe 
“ les lieges du roi efteantz fufficeantz pur tra- 
“ vailler en le countee, ou tielx routes affemblez 
“ ou notes font, foient alfiftantz asjuftices, com- 
“ miffioners, vifcont, et foutz-vifcont, de mefme 
“ le countee, qant ilz ferront reafonablement 
“ garniZy pur chivacher, ove les ditz juftices, 
** commiffioners, et vifcont ou foutz-vifcont en 
“ aide de refiftence de tielx riotes routes et af- 
femblez fur peine demprifonement et faire fyn 
“ et ranceon al roi And the offence of ne- 
gleding to join the power of the county, after 
fuch reafonable warning, is rtinkedby Sir IVilliam 


Dalt. c. 95 . 
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julackjlone under the clafs qf contempts againji the 
kings prerogative*. 

Having fixed our ideas concerning the nature 
of this legal power, the mode of raifing it, and 
the punifhment of a criminal neglect to join it, 
let us confider, firft, by the help of reafon only, 
what corollaries neceflarily follow the dodrine, 
which we have expounded; and, next, inquire 
whether authority and reafon, which lord Coke 
juftly calls the tzvo faithful witnejfes in matter ^ 
lawf-^ coincide on the queftion before us ; as 
they indubitably will, unlcfs either our previous 
ratiocination be illogical, or the minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpedrtive ages. 

From the obligation of the llierifF, or other 
minifter, to aflemble the power of his county for 
the fuppreffion of any rebellion, infurredion, 
riot, or affray, and for the repelling of invading 
enemies j from the duty incumbent on every 
man of fufficient years and ftrength to affociate 
himfelf with the power fo affembled, and from 
the principles of natural juftice, which will nei- 
ther require men to do impojjible things, nor refuje 
them the means of performing ivhat they are com^ 
manded to perform^ from thefe obligatidns and 
thefe principles it inftantaneoufly follows : Firft; 

4 Com. 122. t I Inft. Pref. 
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That the Iheriff or other peace-officer is bound 
to raife fuch a power as will effedlually quell the 
(hmult either really exifting or juftly feared. 

Secondly; That the power fo raifed may and 
muft be armed with fuch zveapons, and a£t in 
fuch order, as ffiall enable them totally to fup- 
prefs the riot or infurredion, or to repel the in- 
vaders. 

Thirdly; That, in the ufe of fuch weapons, 
the power may juftify the charging, wounding, or 
even killing, the rioters or infurgents, who per- 
fift in their outrages, and refufe to fiirrender 
themfelves. 

Fourthly ; That the power of every county 
ought at all times, but efpecially ■ in times of 
danger, to be prepared for attending the ma- 
giftrate, and to know the ufe of fuch weapons, 
as are beft adapted to the fupprcffion of tumults. 

Fifthly; That, fmce the mujhet and bayonet 
are found by experience to be the moft effe 61 ual 
arras, all perfons, who conftitute the power of a 
county, are bound to be competently Ikilled in 
the ufe of them. 

Sixthly ; That, lince the only fafe and certain 
mode of ufing them with effed is by ading in 
a body, it is the duty of the whole civil ftate to 
know the platoon-exercife, and to learn it in 
companies. 
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As no aiiihority, according to Charron, 
Jiand without reafon, fo we find, by conftant ex- 
perience, that no reafon can furmount the paf- 
fions and prejudices of men without the aid of 
authority; and I am happy in believing, that 
both of them perfeSly coincide in fupport of the 
foregoing propofirions : firft, therefore, I fhall 
prove them by citing cafes, which have been fo- 
lemnly adj .idged, together with the opinions of 
learned lawyers, whofe works are much refpedled 
in our courts of juftice; and, next, I (hall in- 
quire, whether thofe cafes and opinions have 
been over-ruled or fhaken by any fubfequent de- 
cifions, or adls of the legiflature. 

The earliefl: refolution upon the fubjedt, that 
has occurred to me, was in a cafe, which the 
very learned and judicious jBroo^ thought worthy 
of note* in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year book 3 
Hen. VII. and it is manifeftly the fame with 
that afterwards abridged in an imperfedt Latin 
note printed, out of its place, in the tenth page 
of the fame book ; though Brook feems to have 
confidcre4 them as different, or rather not to 
have obfefved their identity; for, in the title of 
his Abridgement juft alluded to, he gives them 


Bro. Abr, tit. Oifice et Officer. 23. 
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in feparate articles, without melting both parts 
of the Year book together, as I propofe to do; 
by which means I fhall extradl the whole cafe 
and form one confiftent ftate of it. 

John DEiNS^had been outlawed in the county 
of Si^olk for felony; and, having brought a 
writ of error to reverfe the outlawry, had ob- 
tained a Non Molejlando, which he delivered to 
the efcheator, yobn henthorp ; who, neverthe- 
lefs, feifed and took away his effects. Upon this, 
Deins replevied; and Edmund Bedingfield, 
the fheriff, iflued his precept to Thomas Gire, 
his bailiff, jurus et conus, together with Roger 
Hopton, Edmund Heningbam, and three other 
perfons, dire 61 ing them to take the goods of the 
plaintiff out of the efcheator ’s pofleffion: accord- 
ingly, the bailiff and his party took forcibly from 
■Lentborp an hundred dieep, which they delivered 
to Deins ; and, in order to make delivery of the 
goods and cattle which remained, they alfcmbled 
all the inhabitants of five adjacent vills; who, in 
number three hundred, arrayed in a warlike man- 
ner, and armed with brigandines, jackets of' mail, 
and GUNS, united and affociated tbemfelveSy and 
marched* to the place where the cattle we're de- 
tained ; but did not proceed to any other ad of 
violence. 

Modo guerrino arraiat'i fe univcrunt et ajfociavcrunt ^ et iter 
fuumarripuerunty Hen. VII. i. lO. 
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’ For this imagined breach of the peace, and 
military array, an indi 61 ment was preferred in 
the King’s Bench againft the plaintiflfin replevin, 
the fheriff and his bailiff, and the perfons who 
had aflifted theni ; but the court unaniinoufly ad- 
judged, that the indictment was void; founding 
their judgement, as it feems, on the reafons 
advanced by ferjeant Keble^ whofe argument it 
may be proper to ftate at large. 

“ As to the plaintiff in replevin, faid he, no 
“ wrong was committed by him ; for the efchea- 
“ tor, when he took the goods, after the Non 
“ Molejlando had been delivered to him, aCted 
“ unlike an officer ; fmee it was his duty, in that 
‘‘ inftant, to furceafe his procefs : Dei ns, there- 
“ fore, was perfectly juflified in complaining to 
“ the fheriff, and muff confequently be dif- 
“ charged from this indiClment. 

“ Nor did the fheriff tranfgrefs his duty in exe- 
“ cuting the replevin; for, when the party came 
“ to him, he could not know, whether he was an 
“ outlaw or not; or whether or no the efeheator 
“ had feifed the cattle in the King’s right; which 
“ ought to have been fhown by the King's ofE- 
“ cer. The bailiff too muff: be difeharged ; for 
“ the fervant is in the fame condition with the 
“ niafler; and, as the flreriff cannot do every 
“ thing himfelf, his deputy muff have the fame 
“ power with him. 
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In regard to his aflembling three htiridred 
men, that was no illegal aSl*; for every man is 
“ bound to aflift the fheriff and his bailiff; to 
“ fupport him in executing the King's writs ; 
“ and to give him aid in ail cafes of need; and 
“ this by common law and common reajon^ not- 
** virithftanding the ftatutes of Weftminfter the 
“ firft and fecond. So, if any man refufe to af- 
“ fift the fheriff at his requeji, he fhall be fined, 
“ whether it be to execute procefs, or to appre- 
“ bend felons.” 

The Court agreed, that the bailiff had as good 
a right to raife the power as the fheriff himfelf ; 
becaufe it is all one office and one authority. 

It was urged, that, if men affemble with 
arms and do nothings it fhall be intended, that 
“ they affembled with a bad defign;” but it was 
anfwered, that in fome cafes the prefumption 
might be juft; in others, not: thus the ufe of 
armour on particular occafions, as on jMidfum- 
mer eve in London, and at other times for fport, 
is not punifhable ; and, here, the caufe of the 
affembly appears, namely to execute a replevin. 
Even if they had afted, yet their affembly was 
lawful in the beginning ; and fuch affemblies are 
not illegal as J>re not to the tenor of the people of 

Cto nej} incmtre la ley: So Brook reports his wwdsj tit. 
Riots, 2. 
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our lord the king', which words ought to be ia 
every indidment for an unlawful alTembly. 

Another point was touched upon by the king's 
ferjeants: “that the fheriff cannot take with 
“ him fo many armed men, but only a reafonahle 
“ party to which it was anfwered, that, if he 
were fo reftrained, he might be in great jeopardy 
and peril of his life ; and for this reafon, he may 
take as many as he pleafes at his own difcre- 
tion. 

Lafl;Iy,it was argued on the ftatute ofWeftm. 2. 
c. 39*, that the fheriff might raife the power of 
his county after complaint made, and not before-, 
but the judges held, that he might raife it before 
by the common law. 

This cafe (which, for convenience in citation, 
I fhall call Bedingfield's Cafe), is irrefiftibly 
ftrong in fupport of my frjl and fecond corolla- 
ries; for, although there fcems to have been fome 
doubt at firft in the minds of the judges, as it was 
merely the execution of civil proccfs, yet, if the 
armed men had marched in array for the purpofc 
of apprehending felons, there would have been no 
debate on the legality of the act; and, after an 
argument at the bar, the former doubt was en- 
tirely removed. 

•The ftatute of MarliriJge, c. at. feems here to be meant} 
the words po/f querimoniam faClain not being' ufed in flat. 
Weftm. a. 
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* The next is the cafe of a riot at Drayton Bajfei 
in Sts^ordjbirey determined in tjie Star-chamber 
in the twenty-fourth of Elizabeth, and cited more 
than once by Crompton* ; who fays that the court 
refolved, i. That, if the two juftices, neareft to 
the place where the riot is committed, do not aft 
as they are required by flat. 13 Hen. IV. c. 17. 
each of them ihall pay an hundred pounds; and 
the other juftices of the fame county, where the 
tumult was, ftiall be fined for not fupprefling it, 
if there xvas any default in them. 2. That the 
IherifF and juftices of peace may take as many 
men in armour as are neceflary, with guns, 
and fo forth, and kill the rioters^ if they will not 
yield themfelves; for the ftat. 13 Hen. IV. c. 17. 
fays, that they must arj'ejt them', and, ifthe juf- 
tice's, or any of their company, kill any of the 
rioters, who will not furrender themfelves, it is 
no offence in them. 

, This’ cafe of Drayton Bajfet, which is alfo 
cited and approved by Sir Matthew Hale-\^ 
inconteftably demonftrates my third corol- 
lary. 

In the 34th or 43d of Elizabeth (for the date 
is differently reported by fome tranfpofition of 
the figures) the doftrine in BedingfeUT s cafe 

Crompt. 46. b. 1 24. b. 


t 1 H. P. C. 495. 
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was fully recognized and ellablilhed by the decl- 
fion in the cafe of St. yobn*^ or Gardenerf'^ 
which, being fubfequent to the flat. 33 Hen, 
VIII. c. 6. prohibiting the ufe of hand-guns, 
clearly fhows, that no alteration in the ancient 
law was made by that prohibition. 

The cafe was this: Gardener had obtained a 
judgement againft St. John, and procured a writ* 
of execution diredled to the fheriff of Bedford, 
who made a warrant to Gardener's own brother 
as a fpecial bailiff; but, refiftance being juftly** 
feared, the bailiff armed himfelf with a dagge, 
or fhort gun. It happened that St. John was a 
juftice of peace for Bedjhrdjhire, and feems 
to have had that little /earning, which, in 
law rather more than in poetry, is a dan- 
gerous thing, efpecially when it is coupled 
with knavery; for, having notice how the 
bailiff was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the nfj/ juftice; when, by colour of his office 
and tlie ftatute of Henry VIIL he committed 
the officer, who came to arreft him, until he 
Ihould pay ten pounds, one moiety to the queen, 
and another to the informant. The bailiff hav- 
ing removed himfelf by habeas corpus, and the 
whole matter being difclofed to the court, it was 
refolved, “ that the fheriff or any of his mi- 

* Rep. 71. 72. f Cro. Eliz. 821,822. 

VOL. VI, I I 
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“ Bifters, in execution of juftic( 

^% dagges or hand-guns^ or other weapons inva- 
“ live or defenfive, the fame not being reftrained 
“ by the general prohibition of the ftatute ; for, 

if it were, no jujlice wou/d be adminijiered." 

By Wronger reafon fuch weapons may he car- 
/led for the purpofe of fuppreffing riots, appre- 
hending felons, or repelling invaders. It may 
here be obferved, that the ftatute of Hen. VIII. 
was enadled for the prevention of mifchief, that 
might be occafioned by the ufe of little hand- 
guns^ which might be carried fecretly and kill on 
a fudden; but guns of a proper length were not 
prohibited. 

The Cafe of Arms^ or Burton's cafe, next 
prefents itfelf to our examination : it is of very 
high authority, and fo appofite to the objedl of 
our inquiry, that I fliall make no apology for 
citing it in the very w'ords of the learned re- 
porter*: “ Upon an affembly of all the jufices 
“ and barons at Serjeant’s Inn this Eafter term 
“ (39 Eliz.), on Monday the 15th of April, this 
“ queftion was moved by Anderfon, Chief Juf- 
“ ticc of the Common Bench ; Whether men may 
“ arm themfelves to fnpprefs riots and relrellionSy 
“ or to refijl enemies^ and endeavour of themfelves 
“ to fupprefs or rejift fuch difiurbers of the peace 
“ and cpiet of the realm ; and, upon good deli- 


Poph. I 2 I, 122. 
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beration, it was refolved by them all^ that every 
juftice of peace, IherifF, and other minifter, or 

OTHER SUBJECT OF THE KING, where fuch 
accident happens, may do it ; and, to fortify 
this their refolution, they perufed the ftatute of 
^Northampton, 2 Edw. III. c. 3. which ena61sj 
that none he Jo hardy as to come before the king's 
jujtices or other minijters of the king in the ex^ 

'■ ecutionof their office xvith force and arms, nor to 
bring force in affray of the peace, or to ride or go 
armed by nig /it or day, except the fervants of 
the king hi bis prefence, or the minifter s of the 
■ king in the execution of his precepts, or of their 
‘ office, and thofe who are in their company affiji^ 

‘ ing them, or upon cry made for wea- 
‘ pons to keep the peace, and this in 
' places ■ where accidents happen, upon the pe^ 

‘ nalty in the fame ftatute contained', where- 
‘ by it appearcth, that, upon cry made for zuea- 
^ pons to keep the peace, every man, where 
‘ fuch accidents happen, for breaking the peace, 

'• may by law arm himfelf againft fuch evil-doers; 

‘ but they took it to be the more difcrete way for 
‘ every one in fuch a cafe to be alliilant to the 
‘ jullices, flierifis, or other minifters of the king 

in tbe doing of it.” 

Higlily as the authority of Sir John Popham 
deferves to be refpeilcd, it is to be wifhed, that 
Lord Jnderjonhimiclf had given us a full account 

1 I 2 
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of his own opinion with that of the other judges j 
but he has left us no more than a fliort note* to 
the fame efFeft with the preceding report. This 
cafe alfo is cited by Hale-f, and the very words 
in Popham are tranfcribcd by Sir yohn Kelyng 
in his report of Lymerick*s cafej. I think it a 
ftrong proof of my fourth corollary, refpedling 
the neceffity of being prepared at all times to 
keep the peace ; but, if a particle of doubt on that 
head can remain, it will be diflipated at once by 
the ftatute of Weftm. i. c. 9. by which, as it is 
cited by Crompton§, “ purveu eft, qe touz con- 
“ timalment {oiQvA prejiez etapparaillez al maun« 
“ dement et al fomons des vifcountes, et al crye 
del pais de fuire et darefter felons, qant mejiier 
^*ferra, auxibien dedeins fraunchifes come de- 
hor^ et ceux, qe ceo ne ferront, et de ceo 
“ foient atteintz, le roi prendra a eux grave- 
“ mentj” whence it fliould feem, that all sub- 
jects, who are not contmually prejl^ ox ready » 
for the orders of the flieriff on an alarm in the 
country, are expofed to the royal difpleafure and 
to a fevere penalty; and the word prejl (which 
in modern times has been either ignorantly or 
intentionally confounded with the participle paf- 
five of the verb to prefs) is ufed for prepared by 
Chief Juftice Fin i eux in a paflage before cited : 

2 And. 67. f X H. F. C. 5^. t Kel. f 6 . $ 124. a. 
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I am aware, however, that commmialment is the 
ufual reading; which will give a fenfe rither 
lefs forcible, “ that all men generally fhall be 
“ ready and accoutred at the fummons of the 
flieriff;” but this amounts to the fam^ thing; 
for how can a man be armed and apparelled 
in an itijiant on a fudden alarm, unlefs his 
weapons and accoutrements were previoufly at 
hand ? 

The opinions of the learned, which form the 
fecond branch of my proofs, can add little weight 
to four cafes of fuch authority, as thofe of Bedmg- 
field, Dtrayton Bajfct, St. John, and the Cafe of 
Arms: indeed, thefe cafes feem to have been 
the guides of Lombard and Dalton, Hale and 
Hawkins ; who ail agree, that “ it is referred to 
“ the difcretion of the Iheriff, under-fti^riff, or 
“ other perfon authorized to raife the pojfe, how 
“ many men they will aflemble, and how they 
“ {hall be armed, weaponed, or otherwife furnifhed 
“ for thebufmefs^j” that “ private perfons may 
“ arm themfelves in order to fupprefs a riot, and 
that all, who attend the juftices in order to 
“ quell a tumult, may take with them fuch wea- 
“ pons as fhall enable them to do it effe^uallyf ; 
that, laftly, in executing procefs or apprehend- 
ing rioters, they may, by the common law, 

♦ Lamb. Eiren. 317. Dalt. c. 95. f * Hawk. P. C. c. 65. 
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‘‘ beat, wound, or kill, any of the -opponents or 
infurgents, who fhall refill them* all which 
opinions are fupported by folemn decifions, and 
are, in truth, the conclufions of natural reafon 
from tile fimpleft and fureft premifles. 

The Jifth and fixth propofitions, which I con- 
fider as fimple corollaries, arc founded in part on 
extrinfick affumptions, drawn from hiftory and 
experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
of men, “ quibus in arte fua credendum eft 
and the following citation from Mr. Wind- 
ham’s elegant introdudion to his Flan of Dif- 
cipline for the Norfolk Militia will be thought as 
convincing as any palTage in Fitzherbert or 
Brook. “ About the beginning of this century, 
“ fay^e, the troops in Europe were univerfally 
“ armed with firelocks; to xvhich^ much about 
“ the fame time,, the bayonet being added, pikes 
“ alfo were laid afide. When the ufe of fire- 
“ arms began to be generally eftablilhcd, the ne- 
“ cejjity of a great regularity and uniformity, in 
“ the manner of ufing thofe arms, became appa- 
rent: it was foon difeovered, that thofe troops, 
“ which could make the Krilkeft fire, and fuftain 
it longeft, had a great fuperiority over others 
lefs expert; and, like wife, that the eff.cacy and 


Lamb. Eiren. 318. i Hale, H. E* C. 495. 
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' power of fire^ did not confijl in random and feat- 
' tering foots made without order ^ but in the fre 
' of a body of men at once^ and that properly timed 
' and diredled. It was therefore neceJJ'ary to ex- 
‘ ercife the troops in loading quick, and firing to- 
‘ gether by the word of command ; but, as the 

* aukwardnefs, careleflhefs, and raflinefs, of 
‘ young foldiers (if left to themfelves) muft oc- 
‘ cafion frequent accidents, and the lofs of many 
‘ of their own party, by the unlkilful manner of 
‘ ufing their fire-arms, efpecially in the hurry of 
‘ an engagement, it became a matter of indifpen- 

* fable necefity to teach foldiers an uniform me- 
‘ thod of performing every adion that \vas to be 

* done with the mufket, that they might all do 
‘ it in the mojl expeditious and fafeft ^nunnery 

Should any doubt be railed as to the l|^ality 
jf aJJ'emblhig for this purpofe, and fhould the 
wrords of Sir Matthew Hale, whom of all men 
I refped the moft, be oppofed to me, that, 
where people are alfembled in great numbers 
armed with weapons offenfive, or weapons of 
“ war, if they march thus armed in a body, if 
“ they have chofen commanders or officers, if 
“ they march cum vexillis explicatis or with 
“ drums or trumpets, and the like, it may be 
“ confiderable, whether the greatnefs of their 
“ numbers, and their continuance together doing 
‘‘ thefe ads, may not amount to more guerrino 
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** arr^aiatiy or a levying of war’*',’' which may be 
conftnied an encroachment on the prerogative of 
thecrownf ; the anfwer is no lefs obvious than 
decifive, in the language of Bracton, that. 
Voluntas etpropqfitum dijtinguunt maleficiaX ; that, 
the intent being good, the a£t cannot be bad; 
and that BedingJieW s cafe is an exprefs authority 
for the legality of “ marching armed in a body 
“ more guerrino arraiatiy' even for the purpofe 
of executing a civil procefs, to which there is 
juft expectation of violent refiftance. So ne- 
ceflary, indeed, is order difciplinein directing 
the exertions of an armed aflembly, that the fta- 
tutes 3 and 4 Edw. VI. c. 5. and i Mary, c. 12. 
(which are no longer in force, but were the mo- 
dels of the well-known riot-aCt) exprefsly au- 
thori^i theftieriffs, juftices, mayors, and bailiffs, 
to raife power and array them in manner of war 
“ againft the rioters:” and here I may again* ap- 
ply thofe found maxims, to which I before al- 
luded:’ I. That the law requires no impojjihk 
things \ but it is impoflible to join the power 
and fupprefs a riot effectually, without being at 
leaft moderately fkilled in the ufe of fire-arms, 
and ready in the common evolutions. 2. That, 
•when the law permits or enjoins the performance 
tf any aSi, all the means of performing it are alfo 


* i H.P.C. 131. 
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permitted or enjoined ; but the law dc|^ permit 
and command every fuhjeSi of this realm%Q arm 
himfelf and ufe his arms with efFedl for the fup- 
preffionof tumults : the conclufion, in both forpis 
of reafoning, follows too clofely and too evi- 
dently to admit of a doubt. 

That the four cafes, on which I have relied, 
have never been fliaken by any later decilion, 
appears from the uniform recognition of their 
authority by the beft modern writers ; indeed, 
nothing lefs than an ad: of the legiflature could 
juftly over-rule unanimous and well-confidered 
refolutions; but no ad whatever has in any de- 
gree affedied them; and the common law, which 
in general is the perfedion of human wifdom, 
happily in this inftance has flood like a rock amid 
the conflid of flatutes rolling upon flatutes. 

Neither of the flatutes of Weftminfter had any 
efFe6l on the decifion in Bedingfield*s cafe; nor 
was that of St. JoJm at all influenced by the 
fubfequent prohibition of hand-gu^; nor the 
Cafe of Armshy the flatute of Northampton; and 
though the ad of queen Mary was continued 
during the life of Elizabeth, yet Sir Matthew 
Hale obferves, that, “ the cafe of Drayton 
“ Bajfet was not within that flatute, nor de^ 
“ pending on it*.” In the fame manner ferjeant 


i H. P. C. 495. 
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Nawkini^emsirks, !n conformity to Hale and to 
reafo^ which will very feldom be found at va- 
riance, “that the flat. i. Geo. I. c. 5. commonly 
“^called the riot-a6t, being wholly in the affiim- 
“ ative, cannot be thought to take away any part 
“ of the autb^ity in the fuppreffing of a riot, 
“ which was before that time given either to 
“ officers, or private perfons^ by the common law 
** or by ftatute*,” 

Having fhown the nature and extent of the 
Fojfe Comitatuum, and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, 1 have eftablifhed the propofition, 
which I undertook to demonftrate-f- : “ That the 
“ common and ftatute laws of the realm, in force 
** at this day, give the civil flatc in every county 
a power, which, if it were perfectly underftood 
and continually prepared, would effedlually 
** quell any riot or infurreftion, without affift- 
** ance from the military^ and even without the 
** modern riot-a£l/’ 

One fide, therefore, of the diftreffing alterna- 
tive, to which I was reduced, concerning the 
precarioufnefs of Englijb FreedomX, is happily 
removed ; but the other fide remains, that our 
laws have been difgracefully negledted, and 
“ ought to be reftcted to full vigour and 
“ energy.” 

* I P. C. c. 6 $. + P. 46(5. t P. 464. 
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To what fatal caufe muft we afcribe ar negleft 
fo fhameful and fo dangerous ? I anfwer 
yet, I hope, without arrogance, fince I ufe the 
very words of Blackstone, “ to the vaft ac- 
“ quifition of force arifmg from the riot-aft and 
“ the annual expedience of a ftanding army*;** 
which has induced a difpofition, cheriflied by the 
indolence natural to man, and promoted by the 
exceflive voluptuoufnefs of the age, to look up 
folely for protedion to the executive power and 
the foldiery; a difpofition, which muft inftantly 
be fhaken off, if any fpark of virtue remain in 
our bofoms ; for, although we are happy in a 
prince, who “ will never harbour a thought or 
“ adopt a perfuafion in any the remoteft degree 
“ detrimental to the liberty of Britain-]-^’ yet in 
free ftates a military power muft ever be an ob- 
jedt of jealoufy; and, fince our excellent confti- 
tution will be claimed by our pofterity as their 
beft inheritance, we muft ad with a provident 
care, left, two centuries hence, the fable of the 
horfe fhould be verified in our defcendants, v/ho 
may be in need of protedion againft their pro- 
tedors, and be forced to carry harnefs, not- 
withftanding the repeal of the ftatute of fFin- 
chejier. 

For the hiftory of the i^t-ad, fo laboured and 


4 Comm. 434. 
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fij ineffctJlual, I muft j'efer iriy reader to the in- 
com^rable author, whom I fo frequently cite, 
the commentator on the laws of England who 
exprefles his jealoufy and difapprobation of it 
with no lefs delicacy than wifdom*: in refpe6l 
to the number of capital felonies created by it, 
which Black/lone feems highly to have difap- 
proved, I fhall fay nothing, as it is not my pre- 
fent fubjedt ; but I may, with all due reverence 
for the legiflature in the firft year of George 
the Firft, obferve, that the adt was a bad copy 
of a bad model, the ftatute of Maryj that there 
feems to have been no occafion to make it per- 
petual, much lefs to enlarge it; that it is in fome 
parts liable to dangerous mifinterpretation ; that 
it has been found wholly inadequate to the end 
propofed by it; and that the third claufe of it was 
in great meafure unneceflary, as it only affirms 
“ our ancient law, which had pretty well guarded 
“ againft any violent breach of the peace-}-.” 
Confirmatory ftatutes are always attended with 
the danger of fuperfeding the ufe, and obliterat- 
ing the remembrance, of the common law, 
which they confirm, and which the wifdom of 
ages had before fufliciently eftabliffied. 

' As to the beft mode of rejloring our hnvs to 
their full vigour and SSkigy, and of providing for 

* 4 Comm. 143. t 4 Bl. Comm. 147. 
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our future defence, I fliall certainly fubmit it to 
the difcretion of my countrymen who are bound 
by thofe laws ; and fhall only fugged to them 
the following plan; after premifmg, in the 
words of feijeant Hawkins^ “ that, although 
“ private petfons may arm tbemfelves in order to 
“ fupprefs a riot, and may confequently ufe arms 
“ in the fupprefling of it, if there be a necefhty 
for their fo doing ; yet it feems to be extremely 
“ hazardous for private perfons to proceed to 
thofe extremities in common cafes, led, under 
“ the pretence of keeping the peace, they caufe a 
more enormous breach of it ; and, therefore, 
“ fuch violent methods feem only proper againd 
“ SUCH RIOTS AS SAVOUR OF REBELLION, for 

“ the fuppreffing of which no remedies can be 
“ too fevere^'.” 


THE PLAN. 

1 . 

Let all fuch perfons in every county of Eng- 
land as are included in the pozver of that coun- 
ty, and are of ability to provide, tbemfelves ivitb 
arms, and pay for learning the ufe of them, be 
furnifhed each with his mujket and bayonet, and 
their neceffary appendage 


I Hawk. P. C. c. 65. 
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II. 

- Let feveral companies be formed, in every 
county, of fixty fuch men or more, voluntarily 
afibciated for the foie purpofe of joining the pow* 
cr, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
ftreet-firing, and the various evolutions neceflary 
in adion. 

nr. 

jLet the companies be taught, in the mod pri- 
vate and orderly manner, for two or three hours 
early every morning, until they are competently 
Ikilled in the ufe of their arms: let them not, 
unneceflarily, march through ftreets or high- 
roads, nor make any the lead military parade, 
but confider themfelves entirely as part of the 
civil date. 

IV. 

Let each member of a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
join his company in ufing them for the fuppref- 
lion of riots, whenever the dieriff, under-fherifF, 
or peace officer (hall raife the power, or there 
fhall be a cry made for weapons to keep the peace. 



Iiet the caution^ prefixed to this plan, be di 
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ligenfly obferved^ and the law, contained in the 
j)receding citations, be held ever facred; nor letany 
frivate perfon prefume to raife the power of the 
county*, which is the province of the (herifF, 
under-fherifF or magiftrate; although a cry for 
tveapons to keep the peace may be made in cafes 
of extreme necejjity, and in them only, hy private 
perjons. 

VI. 

If any mark of diftinition in drefs fh|[l be 
thought expedient, that the feveral companies 
may know each other, in the forcible fuppref- 
fion of a riot, let fuch, a regulation be feverally 
referred, with any other rules that may be ne- 
ceiFary, to a committee chofen out of each com- 
pany. 

The great advantages of fuch alFociations arc 
fo apparent, that 1 lhall forbear at prefent to ex- 
patiate on them ; but fliall be fatisfied with ap- 
plying to them what Pulton fays of the old 
tilts and jufts, “ that the caufc, beginning, and 
“ end thereof do tend do the laudable exercife of 
“ true valour and manhood, and to the encou- 
“ ragement and enabling of the atftors therein to 
“ defend the realm and the peace thereof-j';” 
and with obfcrving,in theiwords of the ftat. 33. 


I IIale,H.P.C. 601. 


f De Pace, 25. b^. 
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Hen. VIIT. c. 6, that the muiket may now be 
made, what the long bow was formerly, “ the 
** furety, fafeguard, and continual defence, of 
** this realm of England, and an ineftimable 
dread and terror to the enemies of the fame.’* 
Objediions will certainly be raifed; for who 
can propofe a meafure, however falutary, to 
which no man will objedl? I' expedt them, 
however, chiefly from thofe, whofe indolence 
may induce them rather to feek protedtion from 
a poU^er able to crufh them, than to protedf them- 
felves by joining a power provided by free and 
equal laws; or from thofe, who, as Milton 
fays, “ have betaken themfelves to ftate-aflfairs 
“ with fouls fo unprincipled in virtue and true 
“ generous breeding, that flattery, and court- 
“ fhifts, and tyrannous aphorifms, appear to 
“ them the higheft points of wifdom.” To fuch 
men it will be fufficient to give this general an- 
fwer ; that, as there is no necelTity of applying 
either to the executive, or to the legiflative, 
power for permiflion to obey the laws, we are 
not to debate on vague notions of expedience, 
groundlefs jealoufles, or imaginary confequences : 
the foie queftion is, “ whdther the dodlrine ex- 
“ pounded in thefe pages be law if it be, there 
is no room for deliberation, fmee it is a maxim, 
that no man mujl think himfelf wifer than the law, 
wMch is the gathered wifdom of many ages ; and 
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lb favourable is the common law of England to 
the rights of our fpecies, which it is unhappily 
become the fafhion to deride and vilify, that, if 
any man will broach a pofition in favour of ge- 
nuine, rational, manly freedom, I will engage 
to fupply him with abundant authorities in fup- 
port of it. 

I perfuade myfelf, that infinite good muft re- 
fult from the general adoption of my plan; and 
that no poffible evil can be mixed with it, as 
long as the cautions and reftri6fions before 
gefted fliall be duly obferved, and our excellent 
conftitution be kept in its juft balance at that 
nice point, which is equally removed from the 
pernicious extremes of republican madnefs, arif- 
tocratical pride, and monarchical folly; nor have 
I any fcruple to confefs, that, as every foldier in 
England is at the fame time a citizen, I wifh to 
fee every citizen able atleaft,fortheprefervation of 
publick peace, to a<St as a foldier: w'hcn that fhall 
be the cafe, the liberty of Britain will ever 
be unaffailed; for this plain reafon — it will be 
unaflailable. 

The fccurity, and confequently the happinefs, 
of a free people do not confift in their belief, 
however firm , that the executive power will not 
attempt to invade their juft rights, but in their 
confeioufnefs that any fuch attempt would be 
wholly ineffciftual. 
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ADVERTISEMENT. 


Having been informed^ that parts of my Speech 
on the 2 Stb of May at the London Tavern were 
thought ohfiure^yet important^ I have endeavoured 
to recolledl what 1 then took the liberty to fay^ and 
have confented to let the argument go abroad in its 
rude and unpolijbed Jiate. What (ffence this puh- 
lication may give, either in parts or in the whole, 
is the laji and leaf of my cares : my frjl and 
greatef is, to fpeak on all occajions what J coiu 
ceipe to be juji and true. 



A 


SPEECH 


ON 


THE REFORMATION 'OF PARLIAMENT. 


MY LORD MAYOR, 

So far am I from rifmg to intimate the flighteft 
fhade of diflent from this refpeilable and unani* 
mous alTembly, or the minuteft difapprobation of 
the two refolutions propofed, that I defpair of 
finding words fufficiently ftrong to exprefs my 
joy and triumph at the pcrfeft harmony, with 
which the firft of them has already paffed, and 
to which the fecond will, I truft, be thought 
equally entitled: but, on the laft reading of the 
propofition now before you, it ftruck me, that, 
although it was in fubjtance unexceptionable, yct^ 
it might eafily be improved in form by the in- 
fertion of two or three words referring to the 
preceding refolulion, and thus be rendered more 
conducive to our great objed of generally de- 
claring our concurrent fenfe, and avoiding any 
chance of difunion upon fpecifick points. Every 
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propofition. intended to meet with univ erfal con- 
currence, ought to have three dlftinguxfhing pro- 
perties; it flioj^d be juftjjmple, comprehenfivc: 
without juftice, it will be rejected b)rthe wife 
and good ; without limplicity, it will involve 
complex matter, on which the wifeft and the 
beft may naturally differ; and without compre- 
henfivenefs, it will never anfwer any purpofe of 
confequence and extent. The firft refolution, 
“ that petitions ought to be prepared for a more 
“ complete reprefentation of the people,” has all 
of thefe properties in an eminent degree : it is fo 
juft, that, if this meeting had been ten times as 
large, there would not have been one diffentient 
voice on that ground ; fo fimple, that it affords 
no fcope or fubje£t for cavil ; fo comprehenfive, 
that, when the houfe of commons have th# peti- 
tions before them, it will give room for every 
particular plan, which the ingenuity of any mem- 
ber, duly tempered by wifdom, yet actuated by 
true patriotifm, can fuggeft. 

Ought not the jeemd propofition, “ that the 
^* fenfe of the people ftiould be taken this fum- 
mer in order to prepare their petitions,” 
to be fomewhat reftrained in the generality of 
the expreffioEf? It is juft, but rather ioo compre- 
henfive : the fetfe of the people is a phrafe of 
meafureleft cotnpafs, and may include their fe-r 
ver;d ppiniouft, however fpecjfick, however dif- 
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cordant. This is the very evil, which We are 
anxious to prevent; fince we all agree, that no 
particular mode of reformation fliQuld be pre- 
fcribed to the houfe, left they fhould rejeift, for 
no other reafon, fome good plan, which, if left 
to the operation of their own minds, they may 
probably adopt. Might not the fentence be thus 
corredled, “ that the fenfe of the people ftiould 
“ be taken on the preceding rejolution?” But 
this I offer as a mere fuggeftion to wifer heads, 
and will not trouble the affembly by fhaping it 
into a motion: indeed, if both refolutions be 
taken together, and it be underftood, that we 
mean to recommend petitions on the general 
ground, in order to fhun that fatal rock, diverjity 
of fentiment on particulars, I defire no more, and 
am very little folicitous about accuracy of ?x- 
preflion ; hoping at the fame time, although the 
five circles here affembled have no right or pre- 
tenfion to take the lead in the nation, yet that 
the other counties, diftridis, and towns in Great 
Britain will approve our idea, and not difdain to 
follow our example: in that event I fmile at the 
thought of a mifcarriage, and am confident, that, 
with concurrence, perfcverance, and moderation, 
the people of England muft prevail in a claim fo 
cffential to their liberty, and to the permanence 
of an adminiftration, who profefe to govern with 
their confidence. 
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Here I fhould regularly ceafej efpecially, as I 
now labour under the preflure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerous as it is refpec- 
table: it cou’d not prevent my attendance, for, 
in health or in ficknefs, 1 am devoted to your 
fervice ; and I (hall never forget the words of an 
old Roman, Ligarius; who, when the liberties 
of his country were in imminent danger, and 
when a real friend to thofe liberties was condol- 
ing w'ith him on his illnefs at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
his friend, and faid, If yon have any bujinefs zvor~ 
thy of yourf elves, I am well. 

It was not in truth my defign to have fpoken 
at all this evening ; but, fince I have rifen to 
explain a fudden thought, I will avail myfelf of 
your favourable attention, and hazard a few 
words upon the general queftion itfelf : on the 
fmalleft intimation of your wiflies, I will be fi- 
lent. Numbers will have patience to hear, who 
have not time to read ; befides, that it is always 
eafier tofpeakthan to write; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for fome months from Englatid, will de- 
prive me of another opportunity tb communicate 
my fentiments in either form, until the mo- 
mentous objed before us fliall be made certainly 
attainable through the concord, or for ever loft 
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and irrecoverable through the difagreement, of 
the nation. 

The only fpecious argument, that I have any- 
where heard, againft a change in the parlia- 
mentary reprefentation of the people, is, that, 

“ a couJlitutioH, which has ftood for ages, ought 
“ not to be altered.” 

This objedlion appears on a fuperficial view 
plaufiblc, and applies itfelf fo winningly to the 
liearts of Englijlmcn^ who have anhoneft preju- 
dice for their eftablinied fyftem, without having 
in general very dilliudl ideas of it, that a detedlion 
of the fopbifm, for fiich I engage to prove it, be- 
comes abfolutely neceflary for the promotion of 
your glorious enterprife. 

I will rifle your impatience; for, though lam 
aware, that allufions to hilh>ry and interpretations 
of old ftatutes arc not very proper in addrefles 
to popular artemblics ; yet, when popular af- 
feinblles take upon them, as they juftly may, to 
a6l and refolve upon conllitutional points, they 
are bound to feek or to receive information, left 
their adlions lliduld be rafh and their refolutions 
ill-founded. A power exerted through paflioQ- 
or caprice, without a deep knowledge of the bu- 
finefs in hand, and a fair application of the intel- 
lectual faculties, is a tyrannical power, whether it 
be regal, ariftocratical, or popular^ and the pre- 
valence of any fuch power, by the overbearing 
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ftrength of king, nobles, or people^ would form 
an immediate tyranny, and in a moment fubvert 
the conftitution. 

That conftitution, which, I perfuade myfelf, 
will not be fubverted, confifts of form and fpirit, 
of body (if 1 may fo exprefs myfelf), and of 
foul : but, in a courfe of years, the form is apt 
to deviate fo widely from the fpirit, that it be- 
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The objec- 
tion, -which I undertake to remove, is fophiftical, 
cither by defign or through ignorance; for the 
propofition is true in one fenfe of the word con- 
Jiitution, and falfe in the other; and the fenfe, in 
which it is true, is inapplicable to the queftion. It 
is true, that the fpirit of the conftitution ought 
not to be changed : it is falfe, that the /orm ought 
not to be corrcdled; and 1 will now demonftrate, 
“ that the Ipirit of our conftitution requires a 
** rqprefentation of the people, nearly equal and 
** nearly univerfal.” Such as cannot or will not 
follow me in the premiffes, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
fion in their memory; and it is of higher im- 
portance than they may imagine. 

There has been a continued war in the confti- 
tution of England between two jarring princi- 
ples; the evil principle of the feudal fyftemwith 
his dark auxiliaries, ignorance and falfe philofo- 
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phy; and the good principle of increafing com- 
merce, with her liberal allies, true learning and 
found reafon. The firft is the poifoned fource 
of all the abominations, which hiftory too faith- 
fully records : it has blemlflied and polluted, 
wherever it has touched, the fair form of our 
conftitution, and for ages even contaminated the 
fpirit. While any dregs of this baneful fyf- 
tem remain, you cannot juftly boaft of general 
freedom : it was a fylfem of niggardly and par- 
tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and bafe as 
it was, and confined exclufively to landed pro- 
perty, it admitted the lowejl freeholders to the 
due enjoyment of that ineftimable right, without 
which it is a banter to call a man Jree-y the right 
of voting in the choice of deputies to aflill in 
making thofe laws, which may afFe£t not his 
property only, but his life, and, what is dearer, 
his liberty ; and which are not laws, but tyran- 
nous ordinances, if impofed on him without his 
fuffrage given in perfon or by deputation. This 
I conceive to have been the right of every free- 
holder, even by the feudal polity, from theearlieft 
time; and the ftatuteof Henry IV. I believe to 
have been merely declaratory: an ait which 
paired in the Jeventb year of that prince, near 
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four hundred years ago, ordains, that, “ all 

they, who are prefent at the county court, as 
** well fuitors duly fimmoned for the fame caufe, 
** as others^ lhall proceed to the eleftion of their 
“ knights for the parliament.” All fuitors, you 
fee, had the right; and all freeholders were 
fuitors in the court, however low the value of 
their freeholds. Obferve all along, that one 
pound in thofe days was equal to ten at leaft in 
the prefent time. Here then is a plain declara- 
tion, that minutenefs of real property created no 
harlh fufpicion of a dependent mind ; for a harlh 
fufpicion it is, and, by proving too much, proves 
nothing. 

Whatcaufed the abfurd, yet fatal, diftin(flion 
between property, perfonal and real ? The feu- 
dal principle. What created another odious dif- 
tinftion between free and baje holdings, and 
thus excluded copyholds of any value? The feu- 
dal principle. What introduced an order of 
men, called villains, transferable, like cattle, with 
the land which they ftocked? The feudal prin- 
ciple. What excludes the holders of beneficial 
leafes ? The feudal principle. What made per- 
fonalty, in thofe times, of little or no eftimation? 
Thd feudal principle. What raifed the filly no- 
tion, that the property, not the perfon, of the 
fubjed, was to be reprefented ? The feudal prin- 
ciple. What prevented the large provifion in 
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the of Henry IV. by which all freeholders / 
were declared eledors, from being extended 
to all holders of property y however denominated, 
however inconfiderable? The fame infernal prin- 
ciple, which then fubdued and ftifled the genuine 
cqualifing fpirit of our conftitution. Now, if 
we find that this demon was himfelf in procefs 
of time fubdued, as he certainly was by the ex- 
tenfion of commerce under Elizabeth, and the 
enlarged conceptions which extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gothick igno- 
rance, and by the great tranfadlions of the laft 
century, when the true theory and genuine prin- 
ciples of freedom were unfolded and illuftrated, 
we fi^all not hefitate to pronounce, that, by the 
fpirit of our ^nftitution, all En^lijhmens h aving 
property of any kind or quantity, are entitled to 
votes in chafing parliamentary delegates. The 
form foon received a cruel blemifli ; for, in the 
eighth of Henry VI. the property of fuitors 
qualified to vote, was reftrained to ''’forty fliil- 
lings a year above all charges,” that is, to 
twenty pounds at leaft by the prefent value of 
money. I agree with thofe, who confider this 
aft as bafely ariftocratical, as a wicked invafion 
gf clear popular rights, and therefore in a high 
degree uncpnllitutional : it is alfo a difgraceful 
eonfelTion of Icgillatiye weabiefs ; for the evil, 
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pretended tb be remedied by it, was, that the 
county elefkions were tumultuary. What ! 
could not the wifdom of the legiflature fugged 
a mode of preventing tumult, if the laws already 
fubfifting had been infufRcient for that purpofe, 
without ihaking the obligation of all future laws, 
by narrowing the circle of thofe, who, being 
affevSted by them, ought by natural equity to 
afiid in framing them? Ridicdlous and inde* 
fenfible ! 

In the twelfth of Charles II. the mighty fa- 
brick of the feudal fyftem was Ihaken from its 
balisj but, though its ramparts were overfet, its 
connexions and covered ways deftroyed, and its 
very foundations convulfed, yet the ruins of it 
have been found replete with mifchief, and the 
mifchief operates, even while I fpeak. 

At the Revolution, indeed, the good fpirit of 
the conftitution was called forth, and its fair 
principles expanded : it is only fmce that aufpi- 
cious event, that, although we may laugh, when 
lawyers call their vaft affemblage of fenfe and 
fubtilty the perfeSiion of human wifdom, yet we 
Ihall deride no man, who aflerts the conftitution 
of England to be in theory the moft perfecft of 
human fyftems — in theory, not in practice ; for, 
jilthough you are clearly entitled to all the ad- 
vantages, which the principles of the conftitution 
give you, while you claim thofe advantages by 
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cool and decent petition, yet, either from fomc 
unaccountable narrownefs in the managers of the 
Revolution, or from the novelty and difficulty 
of their fituation, they left their noble work fb 
unfinifhed, and the feudal poifon fo little exter- 
minated, that, to ufe the words of your favourite 
poet, “ they fcotched the fnake, not killed it.” 
Who could have imagined, that, in the eighteenth 
of George II. the ftatute of Henry VI. would 
have been adopted and almoft tranferibed? Who 
could have dreamed, that, in the thirty-jirjt of the 
fame king, the laft a£t would have been recited 
and approved, with a declaration added, that no 
tenant by copy of court roll lliould vote at an 
eleilion for knights of the {hire under penalty of 
fifty pounds ? It was the accurfed feudal prin- 
ciple, which fuggefted thefe laws, when the faireft 
opportunity prefented itfelf of renovating the 
conftitution. Another gale has now fprung up; 
and, unlefs you catch it while it blows, it will be 
gone for ever. 

I have proved, unlefs I delude myfelf, “ that the 

1 

“ fpirit of our conftitution requires anreprefentation 
“ of the people nearly equal and nearly univer- 
“ fal." Carry this propofition home with you, and* 
keep it as an anfwer to thofe, who exclaim “ that 
“ the conftitution ought not to be changed.” I faid 
nearly univerfal; for I admit, that our conftitu- 
tlon, both in form and fpirit, requires fome pro- 
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petty in cledors, either real or perfonal, in pof- 

l feffion or in action ; but I confider a fair trade 
or pr^ejpon z.% valuable property, and an Engltjl^- 
man^ who can fupport himlelf by honeft induftry, 
though in a low ftation, has often a more inde- 
pendent mind than the prodigal owner of a large 
encumbered eftate. When Pryme fpeaks of 
every inbabitard and commoner, to whom he fiip- 
pofes that the right of voting originally belonged, 
I cannot perfuade myfelf, that he moaned to in- 
clude fuch as, having nothing at all, and being 
unable or unwilling to gain any thing by art or 
labour, were fupported by alms. 

If modern authorities be demanded in aid of 
my opinions, I fhall only mention the great 
judge, Sir IVilliam BlackJioneyZnA I mention him 
the more willingly, becaufehe never profefled de- 
raocratical fentiments, and, though we admire 
him as the fyftematical arranger of our laws, yet 
we may faiily doubt the popularity of his poli- 
tical notions : neverthelefs, he openly allows in 
his Commentary, “ that the fpirit of our confti- 
“ tution is in favour of a more complete repre- 
Mentation of the people.” This too is allowed 
b y he very man, who, in another tradt, intimates 
an opinion, “ that the value of freeholds them- 
“ felves fhould be gre,atly advanced above what 
“ is now required by law to give the proprietor 
‘‘ a voice in county eledions.” I told you, that 
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all reafonmg fram the ftatute of Henry VI. 
proved too much, and, confequently, nothing; 
for, who now would bear the idea of difquaMy- 
ing thofe eledors of Surry and Middlefex, whofe 
freeholds were not of the annual value of twenty 
pounds? 

I hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo- 
ment, and I will defcend ; but let me not be miC- 
apprehended. I do not propofe to conclude 
with a fpecifick motion: it is my deliberate opi- 
nion, confirmed by my obfervations on the event 
of your aflbciations t o r educe ths. influence of 
tbe Cr(ywn^ that your petitions and refolutions 
muft be very general. In my own mind I 
go along with you to the full length of your 
wilhes. If the prefent fyftem of reprefentation 
be juftly compared to a tree rotten at the heart, 
I wifli to fee removed every particle of its rotten- 
nefs, that a microfcopick eye could difeern. I 
deride many of the fafhionable dodrines : that 
of virtual reprefentation I hold to be aBual fol-r 
ly ; as childiflr, as if they were to talk of negative 
reprefentation, and to contend, that it involved 
any pofitive idea. Subftitute the word delegation 
or deputation, inftead of reprefentation, and 
will inftantly fee the abfurdity of the conceit. 
Does a man, who is virtually, not adlually^ r«- 
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pi^ented, delegate or depute any perfon to 
make thofe laws, which may afFeft his pro- 
pwty, his freedom, and his life ? None ; for 
he has no fuifrage. How then is he repre- 
sented according to the principles of our con- 
ftitution ? As well might a Roman tyrant have 
urged, that all his vaflals were reprefented in 
his perfon: he was augur and high prieft; the 
reUgious ftate was, therefore, reprefented by 
him : he was tribune of the people; the po- 
pular part of the nation were, therefore, re- 
prefented *. he was conful, dictator, mafter of 
the horfe, every thing he pleafedj the civil 
and military ftates were, therefore, concen- 
trated in him; the next deduction would 
have been, that the Haves of his empire 
were free men. There is no end of ab- 
furdities deducible from fo idle a play upon 
words. 

That there may be an end of my addrefs 
to you, which has been too long for the place 
and occafion, but too fliort for the fubjedt, 
I refume my feat with a full conviction, that, 
if united, and dependent on Yourfelves alone, 
l^ou muit Succeed ; if difunited, or too con- 
If^nt in others, you mull; fail. Be per- 
hiaded alfo, that the people of England can 
pfi^y to be the bappieft and molt 
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glorious, while they are the freeft, and can 
only become the freeft, when they fliall be 
the moft virtuous, and moft enlightened, 
nations. 



London^ ^May r^, 1782. 


SIR, 

I TAKE the liberty of fubmitting to your 
ferious attention the Plan of National Defence 
lately fuggefted by government, compared with 
a different plan now approved, though fubje<Sl 
to revifion, by a Company of Loyal Englifmeny 
of which I have the honour to be One, You 
will inftantly fee, that the frf plan was nobly 
conceived by fome great mind, and intended for 
the nobleft purpofes; but that, in the detail^ 
it appears to be innovating, harfli, unconfti- 
tutional, and big with alarming confeqiiences ; 
too ey.penfivt for the treafury, who have no 
treafures to lavifli, and too difirttjlful of a ge- 
nerous and fpirited people, who would vigoroufy 
fupport a government that f merely confded in 
them. The fccond plan you will find (and we 
pledge our honours to prove) already fanc- 
tioned, and even required, by Law, agreeable to 
j;<the Conftitution, and calculated to preferve it; 
not too expenfive to real patriots, who will 
hardly be niggards At fuch a moment as this ; 
and not at all dangjerous to fo wife and juft a 
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government as the prefent. If nothing can raifc 
manly fpirit, and excite a liberal emulation, in 
Bnglijh gentlemen, yeomen, and traders, but 
the adual defcent of three united armies on 
our coafts, they will then vainly folicit that pro- 
tedion for their houfes and families, which they 
now have in their own hands, on a glorious in- 
vitation from the Firft and Beft of Magiftrates. 

I am, &c. 

A VOLUNTEER. 

P. S. Give me leave to obferve, that the 
Lords-Lieutenants, as fuch, have no more to 
do with this great bufmefs than the bench of 
Bifhops. 



HEADS OF A PLAN 


For raijing Corps in Jeveral principal Towns in 

Great Britain^ inclofed in a Better from the 

Earl of Shelburne to the Chief Ma- 
gistrates of feveral Cities and Towns. 

I ft. THE principal towns in Great Britain 
to furnifti one or more battalions each, or a cer- 
tain number of companies each, in proportion 
to their fize and nurnber of inhabitants. 

2d. The officers to be appointed from among 
the gentlemen of the neighbourhood, or the inha- 
bitants of the faid towns, either by commiffion 
from his Majefty, or from the Lord-Lieutenant of 
the County, upon the recommendation of the 
Chief Magiftrate of the town in which the Corps 
jure raifed. 

3d. They are to be poflefled of fome certain 
eftate in land or money, in proportion to their 
rank. 

t 

4th. An Adjutant or Town-Major in each 
town to be appointed by his Majefty. 

5th. A proper number of Serjeants and Cor- 
porals from the army to be appointed for the 
Corps iqi each town, in proportion to their 
pumbers. 

I^h, The faid Segeants and Corporals, as weft 
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as the Adjutant of Town-Major, to be in the 
Government pay. 

7th. The men to exercife frequently, either 
in battalions, or by companies, on Sundays, an 4 
on Holidays, and alfo after their work is over in 
the evenings. 

8th. Arms, accoutrements, and ammunition, 
to be furnifhed at the expence of Government, if 
required. 

9th. Proper magazines, or ftorehoufes, to be 
chofen or eredled in each town, for keeping the 
faid arms, &c. 

loth. The arms and accoutrements to be deli- 
vered out at times of exercife only, and to be 
returned into the ftorehoufes as foon as the ex-* 
creife is finiflied. 

I ith. The Adjutant or Town-Major to be 
always prefent at exercife, and to fee that the 
men afterwards march regularly, and lodge their 
arms in the ftorehoufes. 

1 2th. Proper penalties to be inflided on fuch 
as abfent themfelves from exercifes, as 'alfo for 
difobedience of orders, infolence to their officers, 
and other diforderly behaviour. 

13th. The above Corps not to be obliged, on 
any account, or by any authority whatever, to 
move from their refpedive towns, except jn 
times of a<ftual invafion or rebellion. 
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I4tli. His Majefty fliall tfien have' j^ower to 
order the faid corps to march to any part of 
Greit Britain, as his fervices may require. 

. J5th. They are, on fuch occafions, to ad 
either Separately, or in conjundion with his Ma- 
jefty ’s regular forces, and be under the com- 
mand of fuch General officers as his Majefty fhall 
think proper to appoint. 

1 6th. Both officers and men to receive full 
pay as his Majefty ’s other regiments of foot from 
the day of their march, and as long as they fhall 
continue on fervice out of their towns. 

17th. They are to be fubjed to military dif- 
cipline, in the fame manner as his Majefty *s re- 
gular iorces, during the faid time of their being 
called out, and receiving government pay. 

1 8th. All officers who fhould be difabled in 
adual fervice to be entitled to half-pay, and all 
noh-commiffioned officers and private men, dif-: 
abled, to receive the benefit of Chelfea Hofpital, 
19th. The widows of officers killed in the 
fervice to have a penfion for life. 

jpth. Th^ time of fervice to be named. 
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SKETCH OF A PLAN 

For raijing a ConjlituUonal Force in the Towns^ 

Cities ^ and Counties of Great Britain-, being an. 

Anfmer, Article by Article, to the Plan an- 
nexed. 

ift. AGREED, ’With this addition— -hsidi other 
Battalions, or Companies, to be alfo voluntarily 
formed out of the Hundreds, Tythings, and Harri- 
lets, of each county, in proportion to its extent and 
populoufnefs. 

2d. The Officers, and, in fome companies, 
the men, to enrol themfelves, from among the 
Gentry, Yeomanry, and Subjlantial Houfeholders, 
and the Officers to be commiffioned refpedtively 
by the High Sheriffi, and Chief Magi/Irate, of each 
county and town. 

3d. The ranks of the Officers to be propor- 
tioned to their contributions to a fund raifed for 
purpofes mentioned in fubfequent articles. 

4th. An Adjutant or Town-Major in each 
county or toivn, to ^-eleSled by the Officers. 

5th. Agreed, for “the purpofe of drilling the 
men, until a certain number of the volunteers 
ean be qualified to ad as Sdjeant3 and Cor- 
porals, 
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6th. The faid Drill-Serjeants and Corporals 
Jrom the army to continue in the pay of govern- 
ment; but the Adjutants and Town-Majors to 
be paid; if they defire pay, out of a fund volun- 
tarily raifed for that purpofe in the feveral coun- 
ties and towns. 

yth, Agreed. 

8th. Arms, Accoutrements, and Ammunition, 
to be furnifhed at the expenfe o& the counties and 
towns, if required', or of the officers, if they are 
generoufly difpofed, 

9th. The faid arms, &c. to be kept by each 
man, vci his own boufe, for his legal protedion. 

loth. Rejeded. 

I ith. The officers to take care, after exercife, 
that the men march regularly, and return home 
frith their arms. 

l^tth. Agreed, with this addition — A fet of 
TjCpws, or Articles, to be drawn up by the Offi- 
cers, and fuhfcribed or openly confentcd to by the 
men, after a diJiinB reading and explanation of 
each artiele. " Confenfus facit Legem.” 

13th. Agreed, the words counties or being in- 
ferted after the word refpeSlive, 

14th. The high fheriff of each county, and 
chief magiffrate of each town, ffiall then (on 
due notice to government) have power to 
prder the faid corps to march to any part of 
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Great Britain, as the puhlick fervice may re- 
quire. 

15th. Agreed, in cafe of aSiual invajion; but 
in riots the magijlrates to call out their refpec- 
tive corps: and, as to rehelliony or civil war, 
(which Gob avert!) no fpecilick provllions can 
be made for fo dreadful and improbable an 
event. 

1 6th. The counties and towns to pay the 
men who require it ; but fuch, as enrol them- 
felves without pay, to wear fome mark of dit- 
tinftion, and the officers to ferve at their own 
expenfe. 

1 7th. Agreed, in cafe of aSiual invajion only; 
but the words, and receiving government pay, to be 
omitted. 

18th. Officers difabled in a£tual fervice to be 
rewarded by a new order (as a ftar and ribband, 
orange coloured or mixed), or by an eulogium pro- 
claimed and recorded by the jhcriffs of their fe- 
veral counties, or the chief magijlrates of their 
corporate towns', and the men to receive a copa- 
fortable fubfiftence at their own homes, with 
a fixed annuity for life out of the voluntary 
fund. 

1 9th. The widows, and children of Officers and 
Men killed in the fervice againf invaders to have 
l^fo penfions for lij'e. 
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20th. The companies called out as above 
to be difcharged ipfo faBo, as foon as the 
invaders zxt repelled^ or particular Jervice 

termnated. 

A Company c/* Loyal English 
Gentlemen. 



THE 


PRINCIPLES OP GOVERNMENT, 


A DIALOGUE 


BETWEEN 


J GEXTLEMAX AND A FARMER, 



ADVERTISEMENT. 


A SHORT defence hath been thought ne- 
ceflary, againft a violent and groundlefs attack 
upon the Flintshire Committee, for havinjg 
teftified their approbation of the following Dia- 
logue, which hath been publickly branded with 
the moll injurious epithets; and it is conceived, 
that the fure way, to vindicate this little Trad 
from fo unjull a charader, will be as publickly 
to produce it. The friends of the Revo- 

lution will inftantly fee, that it contains no prin- 
ciple, which has not the fupport of the higheft 
authority, as well as the cleareft reafon. 

If the dodrincs which it Ilightly touches, in 
a manner fulted to the nature of the Dialogue, 
be “ feditious, trcafonable, and diabolical,” Lord 
Somers was an incendiary, Locke a traitor, and 
the Conventm-f>arIiament2iTp3ndxmom\im', but, 
if thofe names are the glory and boaft of Eng- 
land, and if that convention fecured our liberty 
and happinefs, then the dodrincs in queftion are 
not only jujl and rational but conjlitutional and 
falutary\ and the reproachful epithets belong 
wholly to the fyftem of thofe, who fo grofsly 
mi^p^lied them. 
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Why fliould humble men, like me, fign 
or fet marks to petitions of this nature ? It is 
better for us Farmers to mind our hulbandry, 
and leave what we cannot comprehend to the 
King and Parliament. 

G. You can comprehend more than you ima- 
gine j and, as a free member of a free fiate^ have 
higher things to mind than you may conceive. 

F. If by free you mean out of prifortt I hope 
to continue fo, as long as I can pay my rent to 
the ’fquire’s bailiff; but wliat is meant by a free 
fate f 

G. Tell me firft what is meant by a club in 
the village, of which I know you to be a 
member. 

F. It is an alTembly of men, who meet after 
work every Saturday to be merry and happy for 
a few hours in the week. 

G. Have you no other obje£lbut mirth? 

K Yes; we have a box, into which we con- 
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tribute equally from our monthly or weekly 
lavings, and out of which any members of the 
club are to be relieved in ficknefs of poverty; for 
the parilh officers are fo cruel andnnlolent, that 
it were better to ftarve than apply to them for 
relief. 

G. Did they, or the ’fquire, or the parfon, 
or all together, compel you to form this fo- 
ciety ? (¥ 

F. Oh ! no — we could not be compelle^ 
we formed it by our own choice. 

G. You did right But have you not fome 

head or prefident of your club ? 

F. The mafter for each night is chofen by 
all the company prefent the week before. 

G. Does he make laws to bind vou in cafe of 
ill temper or mifbehaviour ? 

F, He make laws! He bind us ! Noj we 
have all agreed to a let of equal rules, which 
are figned by every new comer, and were writ- 
ten^ in a ftrange hand by young Spelman, the 
lawyer’s clerk, vvhofe uncle is a member. 

G. What Ihould you do, if any one member 
were to inlift on becoming perpetual mafter, and 
on altering your rules at his arbitrary will and 
pleafure ? 

We Ihould expel him. 

C?. 'What, if he were to bring a ferjeant’s 
guard, when the militia arc quartered in your 
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neighbourhood, and infill upon your obeying 
him? 

F. We Ihould refill, if we could; if not, the 
fociety would be broken up. 

G. Suppofe that, with his ferjeant’s guard, he 
were to take the money out of the box or out of 
your pockets? 

F» Would not that be a robbery? 

O. I am feeking information from you. «ow 
IhouM you a£l on fuch an occafion ? 

F. We Ihould fubmit, perhaps, at that time; 
but Ihould afterwards try to apprehend the 
robbers. 

Gi What, If you could not apprehend them? 

F. We might kill them, I Ihould think; 
and, if the King would not pardon us, God 
would. 

G. How could you either apprehend them, 
or, if they refilled, kill them, without a fufiicient 
force in your own hands ? 

F. Oh ! we are all good players at fingle Hick, * 
and each of us has a llout cudgel or quarter-llalF 
in the corner of his room* 

G. Suppofe that a few of the club were to 

domineer over the rell, and infill upon making 
laws for them 

F. We mull take the fame courfe; excepfi^ 
that it would be eafier to rellrain one man, than. 
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a number; but we fhould be the majority with 
juftice on our fide. 

G. A word or two on another head. Some 
of you, I prefume, are no great accountants. 

F. Few of us underftand accounts; but we 
truft old Lilly the fchoolmafter, whom we be- 
lieve to be an honeft man ; and he keeps the 
key ^ our box. 

G^f your money fhould in time amount to 
a large fum, it might not perhaps be fall, to 
keep it at his houfe or in any private houfe. 

F. Where elfe fhould we keep it? 

G. You might chufe to put it into the funds, 
or to lend it the ’fquire; who has loft fo 
much lately at Ne-wmarket, taking his bond or 
fome of his fields as your fecurity for payment 
with intereft. 

We muft in that cafe confide in young 
Spelman^ who will foon fct up for himfelf, and, 
^f a lawyer Can be honeft, will be an honeft 
lawyer. 

G. What power do you give to Lillyy or 
fhould you give to Spelman in the cafe fup- 
pofed? 

F. No power. We fhould give them both 
a due allowance for their trouble, and fhould 
llipeft a faithful Jiccount of all they had done 
for aar* 
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G. Honeft men may change their nature. 
What, if both or either of them were to deceive 
you. 

F. We fhould remove them, put our truft in 
better men, and try to repair our loft. 

G. Did it never occur to you, that every ftate 
or nation was only a great club ? 

F. Nothing ever occurred to me on ^e fub- 
jedl ; for I never thought about it. 

tx. Though you never thought before on the 
fubjed, yet you may be able to tell me, why 
yoil fuppofe men to have affembled, and to have 
formed nations, communities, or Jlates, which all 
mean the fame thing. 

F. In order, I Ihould imagine, to be as happy 
as they can, while they live. 

G. By happy do you mean merry only? 

F. To be as merry as they can without hurt- 
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and to relieve 
their wants. 

G. Do you believe, that any King or Emperor 
compelled them fo to aflbeiate? 

F. How could one man compel a multitude? 
A King or an Emperor, I prefume, is not born 
with a hundred hands. 

G. When a prince ofthe blood fhall in any court- 
try be fo dillinguiihed by nature, I Ihall then, and 

MM2 
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then only, conceive him to be a greater man than 
you.- But might not an army, with a King or 
General at their head, have compelled them to 
aiFemble ? 

F. Yes ; but the army muft have been formed 
by their own choice. One man or a few can 
never govern many without their confent. 

G. ^uppofe, however, that a multitude of 
men, auembled in a town or city, were to chufe 
a King or Governor, might they not give him 
high power and authority? 

F. To be fure; but they would never be fo 
mad, I hope, as to give him a power of making 
their laws. 

G. Who elfe fhould make them? 

F. The iv/wle nation or people. 

G. What, if they difagreed ? 

F. The opinion of the greater number^ as in 
our village-clubs, muft be taken and prevail. 

G. What could be done, if the fociety were ' 
fo large, that all could not meet in the fame 
place ? 

F. A greater number muft chufe a lefs. 

G. Who fliould be the chafers ? 

F. All, who are not upon the parijio. In our 
clubf, if a man alks relief of the overfeer, he ceafes 
tty be one of us, becaufe he muft depend on the 
overfeer. 
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G. Could not a few men, one in feven for 
inftance, chufe the aflembly of law-makers as 
v/ell as a larger number ? 

F. As conveniently, perhaps; but I would 
not fuffer any man to chufe another, who was 
to make laws, by which my money or my life 
might be taken from me. 

G. Have you freehold in any county of forty 
lliillings a year? 

F. I have nothing in the world but my cattle, 
implements of hufbandry, and houfehold goods, 
together with my farm, for which I pay a fixed 
rent to the ’fquire. 

G. Have you a vote in any city or borough? 

F. I have no vote at all ; but am able by my 

honeft labour to fupport my wife and four chil- 
dren; and, whilft I ad honeftly, I may defy the 
laws. 

Q, Can you be ignorant, that the Parliament, 
to which members are fent by this county, and 
by the next market-town, have power to make 
new laws, by which you and your family may 
be ftripped of your goods, thrown into prifon, 
and even deprived ot li!e? 

F, A dreadful power ! I never made inqui- 
ries, having bufincfs of my own, concerning the 
bufmefs ()f Parliament, but imagined, that the 
laws had been fixed for many hundred yearsr 
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G. The common laws, to which you refer, 
are equal, juft, and humane ; but the King and 
Parliament may alter them, when they pleafe- 

jF. The King ought, therefore, to be a good 
man, and the Parliament to confift of men equally 
good. 

G. The King alone can do no harm; but who 
muft judge the gpodnefs of Parliament-men ? 

F. All thofe whofe property, freedom, and 
lives may be alfedled by their laws. 

G. Yet fix men in feven, who inhabit this 
kingdom, have, like you, no votes ; and the pe- 
tition, which I defired you to fign, has nothing 
for its obje<ft, but the reftoration of you all to 
the right of chufing thofe law-makers, by whom 
your money or your lives may be taken from 
you. Attend, while I read it diftinftly. 

F. Give me your pen — I never w'rote my 
name, ill as it may be written, with greater ea- 
gernefs. 

G, I applaud you, and truft, that your ex- 
ample will be followed by millions. Another 
word before we part. Recolledl your opinion 
about your club in the village, and tell me what 
ought to be the confequence, if the King alone 
were to ' Snfift on making laws, or on altering* 
them at his wilb and pleafure. 

Pt He too muft be expelled. 
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G, Oh! but think oi hU Handing army and 
of the militia, which now are his in fubftance# 
though ours in form. 

F, If he were to employ that force againft the 
nation, they 'ivould and ought to refill him, or 
the ftate would ceafe to be a ftate. 

G. What, if the great accountants and great 
lawyers, the Ltllys and Spelmans, of the nation 
were to abufe their truft, and cruelly injure, in- 
ftead of faithfully ferving, the publick ? 

F. We muft requeft the King to remove 
them, and make trial of others, but none ihould 
implicitly be trufted. 

G, But what, if a few great lords or wealthy 
men were to keep the king himfelf in fubjedlion^ 
yet exert his force, lavifti his treafure, and mif- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament. 

F. We muft fight for the King and ourfelves. 

G. You talk of fighting, as if you were fpeak- 
ing of fome ruftick engagement at a wake; but 
your quarter-ftaffs would avail you little againft 
bayonets. 

F. We might eafily provide ourfelves with 
better arms. 

G. Not fo eafily; when the moment of re- 
fiftance came, you would be deprived of all 
arras ; and thofe who ftiould furnifli you with 
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them, or exhort you to take them up, would be 
called tmitors, and probably put to death. 

F. We ought always, therefore, to be ready; 
and keep each of us a ftrong firelock in the cor- 
ner of his bed-room, 

G. That would be legal as well as rational. 
Are you, my hdneft friend, provided with a 
mufket? 

F. I will contribute no more to the club, and 
purchafe a firelock with my favings. 

G. It is not neceflary— — I have two, and 
will make you a prefent of one with complete 
accoutrements. 

F. I accept it thankfully, and will convcrfe 
with you at your leifure on other fubjeds of 
this kind. 

G, In the mean while, fpend an hour every 
morning in the next fortnight in learning to 
prime and load expeditioufiy, and to fire and 
charge with bayonet firmly and regularly. I 
hj every morning; htciuk, if you cxercife too 
late in the eveningt you may fall into fome of the 
legal fnares, which have been fpread for you 
by thofe gentlemen, who would rather fecure 
game for thpir table, than [liberty for the na- 
tion. 

F, Some of my neighbours, who have ferved 
in the n^ida, will readily teach me ; and, per^ 
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haps, the whole village may be perfuaded to pro- 
cure arms, and learn their exercife, 

G. It cannot be expedted, that the villagers 
ftiould purchafe arms, but they might eafily be 
fupplied, if the gentry of the nation would fpare 
a little from their vices and luxury. 

jF. May they turn to fome fenfe of honour 
and virtue ! 

G. Farewell, at prefent; and remember, 
“ that a free ftate is only a more numerous and 
“ more powerful club, and that he only is a free 
‘‘ man, who is member of fuch a ftate,” 

F. Good morning, Sir! You have made me 
wifer and better than I was yefterday; and yet, 
methinks, 1 had fome knowledge in my own 
mind of this great fubjedl, and have been a poli- 
tician all my life without perceiving it. 



THE CHARACTER 

OF 

JOHN LORD ASHBURTON, 


The publick are here prefcnted not with a fine 
pi£lurc, but a faithful portrait, with the charac- 
ter of a memorable and illullrious man, not in 
the ftyle of panegyrick on a monument, but in 
the language of fober truth, which friendfliip 
itfelf could not induce the writer to violate. 

John Dunning (a name to which no title 
could add luftre) poffefled profeflional talents 
which may truly be called inimitable ; for, be- 
fidcs their fuperlative excellence, they were pe- 
culiarly his own; and as it would fcarcely be 
poflible to copy them, fo it is hardly probable that 
nature or education will give theni to another. 
His language was always pure, always elegant; 
and the beft words dropped eafily from his lips 
into the beft places with a fluency at all times 
aftoniftiing, and, when he had perfect health, 
really melodious: his ftyU of fpeaking confifted 
of all the turns, oppofitions, and figures, which 
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the old Rhetoricians taught, and which Cicera 
frequently praftifed, but which the aullere and 
folemn fpirit of Demojlhenes refufed to adopt 
from his firft matter, and feldom admitted into 
his orations, political or forenfick. 

Many at the bar and on the bfench thought 
this a vitiated ttyle; but, though diflatisfied as 
criticks, yet, to the confufion of all criticifm, 
they were tranfported as hearers. That faculty^ 
however, in which no mortal ever furpafled him, 
and which all found irrefittible, was his wit. 
This relieved the weary, calmed the refentful, 
and animated the drowfy: this drew fmiles even 
from fuch as were the objeds of it; fcattered 
flowers over a defert; and, like fun-beams 
fparkling on a lake, gave fpirit and vivacity to 
the dullett and lead interefting caufe. Not that 
his accompiittiments, as an advocate, confided 
principally in volubility of fpeech or livelinefs 
of raillery. He was endued with an intelled, 
fedate, yet penetrating; clear, yet profound; 
fubtle, yet ttrong. His knowledge too was equal 
to his imagination, and his memory to his know- 
ledge. He was no Icfs deeply learned in the fub- 
lime principles of jurifprudence and the particu- 
lar laws of his country, than accurately {killed in 
the minute, but ufeful, pradice of all our differ- 
ent courts. In the nice condud of a complicated 
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caufe, no particle of evidence could cfcape 
his vigilant attention, no fhade of argu- 
ment could elude his comprehenfive reafon* 
Perhaps the vivacity of his imagination fome- 
times ^prompted him to fport where it would 
have been wifer to argue; and, perhaps, the 
exa 61 nel's of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no- 
tice, and to enlarge on fmall circumftances which 
added little to the weight of his argument ; but 
thofe only who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one inftant, when the 
leaft deliberation might lofe the tide of adlion ir- 
recoverably. The people feldom err in appre- 
ciating the charader of fpeakers ; and thofe cli- 
ents who were too late to engage Dunning on 
their fide, never thought themfelves fecure of 
fuccefs, while thofe againft whom he was en- 
gaged were always apprehenfive of a defeat. 

As a lawyer, he knew that Britain could only 
be happily governed on the principles of her 
conftitution, or publick law; that the regal 
power was limited, and popular rights afeertained 
by it; but that the ariftocracy had no other powej^ 
than that which too naturally refults from proper- 
ty, and which laws ought rather to weaken than 
fortify: he was, thtjrefore, an equal fupporter of 
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juft prerogative , and of national freedoni, weigh- 
ing both in the noble balance of our recorded 
conftitution. An able and alpiring ftatefman, 
who profefled the fame principles, had the wif- 
dom to folicit, and the merit to obtain, the friend- 
(hip of this great man ; and a connexion, planted 
originally on the firm ground of fimilarity in 
political fentiments, ripened into perfonal affec- 
tion which nothing but death could have dif- 
folved or impaired. Whether in his minifterial 
ftation he might not fuffer a few prejudices in- 
fenfibly to creep on his mind, as the beft men 
have fuffered becaufe they were men, may admit 
of a doubt; but, if even prejudiced, he was never 
imcandid, and though pertinacious in all his 
opinions, he had great indulgence for fuch as 
differed from him. 

His fenfe of honour was lofty and heroick; 
his integrity ftern and infle.xiblej and though he 
had a ftrong inclination to fplendour of life, with 
a tafte for all the elegancies of fociety, yet no 
love of dignity, of wealth, or of pleafurc, could 
have tempted him to deviate, in a fmglc inftance, 
from the ftraight line of truth and honefty. He 
carried his democratical principles even into fo- 
cial life, where he claimed no more of the con- 
verfation than his juft fhare, and wms always 
candidly attentive, when it was his turn to be a 
hearer. His enmities were ftrong, yet placable ; 



542 THE CHARACTER OF 

but his friendihips we ernal; and ii nis affec- 

tions ever fubdued his judgment, it muft have 
been in cafes, where the fame or intereft of a 
friend were nearly concerned. The veneration 
with which he conftantly treated his father, 
whom his fortunes and reputation had made the 
bappieff of mortals, could be equalled only by 
the amiable tendernefs which he fliewed as a 
parent. He ufed to fpeak with wonder and ab- 
horrence of Swift, who was not afhamed to leave 
a written declaration, “ that he could never be 
fond of cliildren;” and with applaufe of the 
caliph, who, on the eve of a decifive battle, 
which was won by his valour and wifdom, 
amufed himfelf in his tent with feeing his chil- 
dren ride on his Icymitar, and play with his 
turban, and diftniffed a general, as xinlikely to 
treat the army with lenity, who durll reprove 
him for fo natural and innocent a recreation. 

For fomc months before his death, the nurfery 
had been his chief delight, and gave him more 
pleafure than the cabinet could have afforded: 
but this parental affedion, which had been a 
fource of fo much fplicity, was probably a caufe 
of his fatal illnefs. He had loft one fon, and 
expeded to j^ofe the other, when the author of 
this painful tribute to his memory parted from 
him with tears in his eyes, little hoping to fee 
him again in aperiftxable ftate. — As he perceives, 
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without afFeftation, that his tears now ileal from 
him, and begin to moifren the paper on which 
he writes, he reludlantly leaves a fubje£l, which 
he could not foon have exhaufred; and when he 
alfo lhall refign his life to the great Giver of it, 
he defires no other decoration of this humble 
grave-ftone than this honourable truth : 

With none to flatter, none to recommend, 

DUNNING approv’d and mark’d him as a friend. 


END OF THE SIXTH VOLUME. 


T. DAf litK, Priattr, Whitefrinr*. 





